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Chapter 1: Definitions and Applicability to DACA

Absconder An alien who failed to surrender to DHS for removal after receiving a final
order of deportation, exclusion, or removal.

Aggravated Any alien who has been convicted of a criminal offense within the definition

Felon of 101(a)(43) of the Immigration and Nationality Act (Act).

Alias An additional name (e.g., nickname, maiden name, or married name) or an
assumed name.

Ancillary Applications for travel, employment authorization, or applications that do not

Application convey an immigrant or nonimmigrant status, and are filed in connection with
a primary or an underlying application or petition.

ASC Application Support Center. The ASCs, which are located throughout the
United States and its outlying territories, facilitate the capture of fingerprints
and biometric data.

BCU Background Check Unit. A work unit located at each of the Service Centers
and the National Benefits Center. The BCU is responsible for reviewing and
resolving TECS hits and other criminal, national security, and public safety
concerns in accordance with Agency policy.

BCU DACA A specialized team within the BCU that specifically reviews and adjudicates

Team issues of criminality arising from DACA requests. The team may consist of
Immigration Services Officers, as well as officers assigned to CARRP, NTA
issuance, and Triage duties, and the analysts who support them.

Continued on next page
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Definitions and Applicability to DACA, Continued

Brief, Casual, A brief, casual, and innocent absence from the United States before August
and Innocent 15, 2012 will not interrupt continuous residence for purposes of DACA. An
Absence absence will be considered brief, casual, and innocent, if:

(1) The absence was short and reasonably calculated to accomplish the
purpose of the absence;

(2) The absence was not the result of an order of exclusion, deportation,
or removal;

(3) The absence was not because of an order of voluntary departure, or an
administrative grant of voluntary departure before the requestor was
placed in exclusion, deportation, or removal proceedings; and

(4) The purpose of the absence from the United States or actions while
outside of the United States were not contrary to law.

This definition of a brief, casual, and innocent absence has its basis in case
law and was codified into the regulations for the Temporary Protected Status
(TPS) program. Elements of this definition of brief, casual, and innocent will
be used for individuals requesting DACA. See 8 C.F.R. §244.1. See also
“Continuous Residence” below for additional circumstances that will not
break continuous residence.

CFDO The Center Fraud Detection Operations (CFDO) is the Fraud Detection and
National Security (FDNS) organization within Service Centers. The CFDO is
comprised of FDNS officers under the direction of an FDNS supervisor who
reports directly to the CFDO Assistant Center Director (ACD). While most
CFDO work occurs in an office environment, some Service Centers conduct
administrative investigations in support of FDNS’s field operations.

CLAIMS (C3)  Computer - Linked Application Information Management System Version 3.
A case management application system to track and process the adjudication
of applications, petitions, and other requests for immigration benefits and
services.

Continued on next page
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Definitions and Applicability to DACA, Continued

Continuous The DACA requestor 1s to reside in the United States for the entire period

Residence specified in the guidelines for DACA to be considered. An alien shall not be
considered to have failed to maintain continuous residence in the United
States by reason of a brief, casual, and innocent absence as defined within this
section.

CARRP Controlled Application Review and Resolution Program. This program
outlines the process to identify, record, and adjudicate
applications/petitions/requests where a National Security concern is
identified.

DACA Deferred Action for Childhood Arrivals

Deferred Deferred action is a discretionary determination to defer removal action of an

Action individual as an act of prosecutorial discretion. Deferred action does not
confer any lawful status.

DNR Does Not Relate. A determination by USCIS personnel of whether a security
check result relates to a DACA requestor.

Egregious Any case where routine systems and background checks indicate that an

Public Safety individual is under investigation for, has been arrested for (without

(EPS) disposition), or has been convicted of, a specified crime, including but not

Concern limited to, murder, rape, sexual abuse of a minor, trafficking in firearms or
explosives, or other crimes listed in the November 7, 2011, memorandum
entitled Revised Guidance for the Referral of Cases and Issuance of Notices
to Appear (NTAs) in Cases Involving Inadmissible and Removable Aliens.

Continued on next page
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Definitions and Applicability to DACA, Continued

Evidence

FOR OFFICIAL USE ONLY (FOUO) - LAW ENFORCEMENT SENSITIVE (LES)

Affidavits

Aftidavits generally will not be sufficient on their own to demonstrate that a
requestor meets the DACA guidelines. However, affidavits may be used to
support the following guidelines when primary and secondary evidence are
unavailable:

A gap in the documentation demonstrating that the requestor meets the

five year continuous residence requirement; and

A shortcoming in documentation with respect to the brief, casual and
innocent departures during the five years of required continuous
presence.

Two or more affidavits, sworn to or affirmed by people other than the
requestor, who have direct personal knowledge of the events and
circumstances, can be submitted. If the affidavits are not sufficient to
establish that the guideline is met, issue an RFE using RFE DACA 302 call
up in Appendix D.

USCIS will not accept affidavits as proof of satisfying the following
guidelines:

The requestor is currently in school, has graduated or obtained a
certificate of completion from high school, has obtained a general
education development certificate, or is an honorably discharged
veteran from the Coast Guard or Armed Forces of the United States;
The requestor was physically present in the United States on June 15,
2012;

The requestor came to the United States before reaching his/her 16th
birthday;

The requestor was under the age of 31 on June 15, 2012; and

The requestor’s criminal history, if applicable.

Weigh the assertions in the affidavit in light of the totality of all the evidence
presented. When evaluating what weight to give an affidavit, take the
following into consideration:

An affidavit needs to be signed and dated;

The identity of the affiant needs to be readily ascertainable from the
information in the affidavit;

The affidavit should state the relationship between the affiant and the
DACA requestor and contain facts that are relevant to the guideline the
requestor seeks to meet;

The affidavit should state the basis of the affiant’s knowledge and
exhibit first-hand knowledge of the fact asserted.

Continued on next page
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Definitions and Applicability to DACA, Continued

Evidence Preponderance of the Evidence

(Continued) A DACA requestor is to establish by a preponderance of the evidence that
he/she meets the guidelines for the exercise of prosecutorial discretion in the
form of deferred action. Under this standard, the requestor must demonstrate
that it is more likely than not that he or she meets those guidelines. The
preponderance of the evidence standard is a lower standard of proof than both
the “clear and convincing evidence” standard and the “beyond a reasonable
doubt” standard applicable to criminal cases.

Primary Evidence

Primary evidence is evidence which, on its face, proves a fact. In the DACA
context, an example of primary evidence that could be submitted to satisfy the
age guideline would be a birth certificate. An example of primary evidence
that could be submitted to satisfy all or part of the continuous residence
guideline would be rental agreements or school records in the DACA
requestor’s name.

Secondary Evidence

Secondary evidence must lead the officer to conclude that it is more likely
than not (in other words, probable) that the fact sought to be proven is true.
For example, if an individual is unable to obtain a copy of his birth certificate
to establish his date of birth, baptismal records issued by a church showing
that an individual was born at a certain time would be acceptable secondary
evidence of the birth for purposes of satisfying the DACA age guideline.
Similarly, to satisfy the continuous residence guideline under DACA, rental
agreements in the name of the DACA requestor’s parent could be acceptable
secondary evidence demonstrating periods of the requestor’s residence in the
United States, if corroborating evidence in the file (for example, school or
medical records) points to the DACA requestor’s residence at that address.

Sufficiency of the Evidence
The sufficiency of all evidence 1s judged according to its relevance,
consistency, and credibility.

Continued on next page

FOR OFFICIAL USE ONLY (FOUO) - LAW ENFORCEMENT SENSITIVE (LES) Version Allgllst 28, 2013 10
This document is FOR OFFICIAL USE ONLY. It contains information that may be exempt

from public release under the Freedom of Information Act (5 U.S.C. § 552). This decument is to be controlled, handled, transmitted, distributed,

and disposed of in accordance with DHS policy rejating to Sensitive But Unclassified (SBU) information, and is not to be released to the public or

other personnel who do not have a valid “need-to-know” basis without prior approval from the

originator

10



Definitions and Applicability to DACA, Continued

Evidence Totality of the Evidence

(Continued) For DACA, the totality of the documentary evidence should be reviewed to
determine whether the facts needed to establish a specific guideline have been
demonstrated. In many instances, an adjudicator may be satisfied based upon
the review of all the documentary evidence, that it is more likely than not that
a specific guideline has been meet even if the record does not contain one
specific document that, in fact, satisfies the guideline. For example, if a
DACA requestor is unable to submit a specific document evidencing his/her
presence in the United States on June 15, 2012, he/she may be able to satisfy
this guideline by submitting various forms of credible documentation
evidencing that he/she was present in the United States shortly before and
shortly after June 15, 2012 from which the officer could infer, based on the
totality of the evidence, that the individual was present in the United States on
June 15, 2012. (Note: evidence upon which one may infer that a fact has
been demonstrated is also known as “circumstantial evidence,” a term that
appears in many DACA public information documents).

Officers must see documentary evidence (either primary or secondary) in
order to determine if the following guidelines have been met:
» Requestor was under the age of 31 on June 15, 2012; and
» Requestor is currently in school, has graduated or obtained a
certificate of completion from high school, has obtained a general
education development certificate, or is an honorably discharged
veteran of the Coast Guard or Armed Forces of the United States
Officers may not infer from other sources that either of these two guidelines
have been met.

Officers should look to the totality of the evidence (meaning that facts can be
inferred from one or more sources) to determine if the following guidelines
have been met:

» The requestor was physically present in the United States on June 15,
2012;

» The requestor came to the United States before reaching his/her 16th
birthday;

» The requestor satisfies the continuous residence requirement, (as long
as he or she presented clear documentation of continuous residence in
the United States for a portion of the required five-year period and any
other evidence submitted supports a finding that the requestor was
actually residing in the U.S. during the period for which he has not
provided clear documentary evidence of such residence); and

» Any travel outside the United States during the five years of required
continuous presence was brief, casual, and innocent.

Continued on next page
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Definitions and Applicability to DACA, Continued

Evidence
(Continued)

Front End
Check

HQ FDNS

Hit

Interpol

JTTF

For the remaining guidelines, i.e., the requestor was in unlawful status on
June 15, 2012, has no disqualifying criminal convictions, and does not
otherwise pose a threat to public safety or national security, the information
presented by the DACA requestor on his/her Form 1-821D in combination
with background and security checks, routine systems checks, supporting
evidence submitted by the requestor, and any other information on file, may
establish that these guidelines have been met.

Security and systems checks performed upon the receipt of an application or
petition or other requests to screen for national security, EPS, fraud, or other
criminal concerns.

Headquarters Office of the Fraud Detection and National Security Directorate
of USCIS.

A record returned by a security or background check system in response to a
query that may relate to the subject being queried.

International Criminal Police Organization, the world’s largest international
police organization. This organization facilitates cross-border police
cooperation and supports and assists all organizations, authorities, and
services whose mission 1s to prevent or combat international crime.

Joint Terrorism Task Force. The JTTF is run by the Federal Bureau of
Investigation (FBI). The JTTF is comprised of small groups of highly
trained, locally based members from U.S. law enforcement and intelligence
agencies. JTTF is responsible for all domestic and international terrorism
matters.

Continued on next page
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Definitions and Applicability to DACA, Continued

KST

(bXTe)

National
Security
(NS)

Concern

NCIC

NCTC

Known or Suspected Terrorist. | |

An NS Concern exists when an individual or organization has been
determined to have an articulable link to prior, current, or planned
involvement in, or association with, an activity, individual, or organization
described in §§ 212(a)(3)(A), (B), or (F), or 237(a)(4)(A) or (B) of the Act.
This determination requires that the case be handled according to the CARRP
policy outlined in the memorandum issued on April 11, 2008,

The National Crime Information Center (NCIC) is a database maintained by
the FBI. NCIC includes the Interstate Identification Index (NCIC II) that
allows authorized users to access criminal history information. Access to
NCIC III is limited to FDNS personnel only. FDNS personnel may only
access NCIC III when an individual has been determined to have, or 1s likely
to have, a link to a current or planned criminal activity and the case is referred
to FDNS for further investigation with the appropriate law enforcement
agency, when a reasonable suspicion of fraud is identified that may be
referred to ICE for criminal investigation or when an individual has been
determined to be involved in current or planned terrorist activity. Prior to
accessing NCIC III information, USCIS personnel who are TECS users must
first complete the NCIC Certification Course.

National Counterterrorism Center. In August 2004, the President established
NCTC, a multi-agency organization, to serve as the primary organization for
the U.S. Government for integrating and analyzing all intelligence pertaining
to terrorism and counterterrorism (CT) and to conduct strategic operational
planning by integrating all instruments of national power.

Continued on next page
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Definitions and Applicability to DACA, Continued

No Match

Non-KST

Primary Name

This annotation is used on the Record of IBIS Query (ROIQ) if a TECS query
results in no TECS hit.

A Non-KST NS concern includes all other NS concerns, regardless of the
source, including but not limited to: associates of KSTs, unindicted
coconspirators, terrorist organization members, persons involved with
providing material support to terrorists or terrorist organizations, and agents
of foreign governments.

The name and date of birth provided by an applicant, petitioner, or requestor

and DOB as his/her given name and date of birth. This is generally listed in the first part
of the application/petition/request.

Relates This annotation is used on the ROIQ if a TECS query results in a hit that
closely corresponds to the subject queried.

Resolution A determination of the effect or relevance of the available information on the
eligibility of the applicant, requestor, petitioner, beneficiary, or derivative for
the benefit or request sought.

ROIQ Record of IBIS Query. This form is used to record the search criteria queried
and the results of those queries. The ROIQ was revised on March §, 2013 to
include checkbox “R” for requestors.

SNAP Scheduling and Notification of Applicants For Processing. An automated
system that schedules appointments for individuals to submit biometric
information to ASCs.

Secretary’s The June 15, 2012, memorandum entitled, Exercising Prosecutorial

Memorandum  Dyjscretion with Respect to Individuals Who Came to the United States as
Children, issued by the Secretary of Homeland Security.

Continued on next page
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Definitions and Applicability to DACA, Continued

Security Check A specific check or a combination of checks required for each application,
petition, or request conducted in accordance with Agency policy.

System Match A record returned by TECS in response to a query, the subject of which may
or may not relate to the subject being queried. This 1s the same as a TECS Hit.

TECS TECS is formerly known as the Treasury Enforcement Communications
System/Interagency Border Inspection System. TECS is an automated
enforcement and inspection lookout system that combines information from
multiple agencies, databases, and system interfaces to compile data relating to
national security risks, public safety issues, current or past targets of
investigations, and other law enforcement concerns. The system is maintained
by U.S. Customs and Border Protection.

VGTOF Violent Gang and Terrorist Organization File. The VGTOF file has been
designed to provide identifying information about violent criminal gangs and
terrorist organizations and members of those gangs and organizations to law
enforcement personnel. This information serves to warn law enforcement
officers of the potential danger posed by violent individuals and to promote
the exchange of information about these organizations and members to
facilitate criminal investigations. USCIS has access to VGTOF through
NCIC.
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Chapter 2: Introduction

Purpose

References

Fraud Cases

This SOP describes the procedures Service Centers are to follow when
adjudicating DACA requests. This SOP includes the procedures for
processing Form I-821D, Consideration of Deferred Action for Childhood
Arrivals, and Form I-765, Application for Employment Authorization. It also
describes the procedures for adjudicating advance parole requests for
individuals whose removal has been deferred under DACA and who need to
travel outside of the United States for educational, employment, or
humanitarian purposes.

For DACA: Memorandum issued June 15, 2012, Exercising Prosecutorial
Discretion with Respect to Individuals Who Came to the United States as
Children, by Secretary of Homeland Security Janet Napolitano to U.S.
Customs and Border Protection; U.S. Citizenship and Immigration Services;
and Immigration and Customs Enforcement. See Appendix A for a copy of
the Secretary’s memorandum.

For Employment Authorization: 8 C.F.R. § 274a.12(c)(14) is the legal
authority for employment authorization based on a grant of deferred action.
The (¢)(33) code will be used to distinguish EAD grants under DACA from
EAD grants under other forms of deferred action. See also the Secretary’s
memorandum, which provides that USCIS shall accept applications to
determine whether individuals whose removal has been deferred under
DACA qualify for work authorization during the period of deferred action.

All officers are required to review cases for the possibility of fraud. All
officers should review the case based on the standard fraud referral protocols
and the additional guidance provided in Chapter &, Section K of this SOP.

Applicability  This SOP is applicable to all Service Center personnel performing
adjudicative and clerical functions or review of those functions. Personnel
outside of Service Centers performing duties related to DACA processing will
be similarly bound by the provisions of this SOP.
Continued on next page
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Introduction, Continued

Conflict Any provision of the Act or 8 C.F.R. found by Headquarters Service Center

Resolution Operations Directorate (SCOPS) to be in conflict with this SOP will take
precedence over the SOP; any individual who identifies such an apparent
conflict will report the matter immediately to the DACA SISO POC, who will
in turn report the conflict to SCOPS.

If any apparent conflict is noted between this SOP and policy or guidance
documents, the matter should be reported to SCOPS through the supervisory
chain of command.

Revisions SCOPS will issue numbered revisions to this SOP. No other document will
be considered a valid modification.

Version Control

All personnel who maintain a hard copy of the SOP will ensure that it is the
latest version. An electronic copy of the latest version will be posted per
local procedures. The training unit will archive all prior electronic versions

of this SOP.
Additional For additional resources on DACA, please see a supervisor or training
Resources coordinator for DACA training presentations and modules.
Continued on next page
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Introduction, Continued

DACA
Overview

Childhood
Arrival

On June 15, 2012, the Secretary of Homeland Security issued a memorandum
entitled, Exercising Prosecutorial Discretion with Respect to Individuals Who
Came to the United States as Children. In this memorandum, the Secretary
provides guidelines for exercising prosecutorial discretion on a case -by-case
basis to defer removal action of individuals who were brought to the United
States as children. By issuing this memorandum, the Secretary recognized
that, as a general matter, these individuals lacked the requisite intent to violate
the law when they entered the United States as children. Therefore, the
Secretary determined that additional measures are necessary to ensure that
enforcement resources are not expended on these low priority cases, but
rather, on those who meet DHS’s enforcement priorities.

For purposes of considering an individual for DACA under the Secretary’s
memorandum, an individual may be favorably considered for DACA if
he/she:

1. Entered without inspection before June 15, 2012, or his or her lawful
immigration status expired as of June 15, 2012. For DACA purposes,
the phrase “in unlawful status as of June 15, 2012” means that he/she
never had a lawful immigration status on or before June 15, 2012, or
any lawful status or parole that he/she obtained prior to June 15, 2012
had expired before June 15, 2012;

2. Was under the age of 31 as of June 15, 2012;

Came to the United States prior to reaching his/her 16™ birthday;

4. Has continuously resided in the United States since June 15, 2007, up
to the date of filing;

5. Was present in the United States on June 15, 2012, and at the time of
making his/her request for consideration of deferred action with
USCIS;

6. Is currently in school at the time of filing, has graduated or obtained a
certificate of completion from a U.S. high school, has obtained a GED
certificate or other equivalent State authorized exam in the United
States, or 1s an honorably discharged veteran of the U.S. Coast Guard
or U.S. Armed Forces; and

7. Has not been convicted of a felony, a significant misdemeanor, or
three or more misdemeanors, and does not otherwise pose a threat to
national security or public safety.

(U8

Continued on next page
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Introduction, Continued

DACA USCIS will process all DACA requests, regardless of whether the individual

Requests Filed 5 in removal proceedings (unless the individual is in immigration detention

with USCIS under the custody of ICE) or subject to a final order of removal. Depending
on when the order was issued, this could be an order of deportation, exclusion
or removal. A complete DACA package consists of concurrently filed Forms
1-821D, Consideration of Deferred Action for Childhood Arrivals and I-765,
Application for Employment Authorization, with the worksheet, Form I-
765WS. Forms 1-821D and I-765 must be filed concurrently. DACA requests
will be adjudicated by all four Service Centers.

DACA USCIS lacks the authority to consider requests from individuals who are in
Requestorsin  immigration detention under the custody of ICE at the time of filing Form I-
Immigration 821D and remain in immigration detention as of the date Form I-821D is
Detention

adjudicated. Since the Lockbox is currently unable to reject these cases, the
Center may receive a Form I-821D when the requestor was in immigration
detention under the custody of ICE at the time of filing. Whenever this
occurs, the Center should follow the procedures in Chapter 8, Section G.
Evaluating Issues of Criminality, Public Safety, and National Security,
Continued.
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Introduction, Continued

Lockbox

All DACA requests are filed, with applicable fees, and with the appropriate
USCIS Lockbox. DACA filings mistakenly mailed to a Service Center will
be forwarded to the appropriate Lockbox for processing. Requests received at
a Lockbox Facility will be electronically scanned into OnBase (the Lockbox
intake system) and all pertinent fields will be populated in CLAIMS 3 (C3)
into the Form I-821 screen, but with a new category “3” as the basis for
requesting DACA. While Forms I-821for TPS, and I-821D for DACA are
very similar, when Form I-821 appears in CLAIMS with category “3” (to
denote that it is actually an [-821D for DACA), only those fields pertaining to
the DACA request will be active.

FSXM AP2 CLAIMS MAINFRAMI SYSTEM
APPLI CATIOH UPDATE PROCESSING

MODE: L
|

b FORM: 1821 RCPT MRR:
PART 2: NEW PART 3:
A- NAR: REF NER:
NAME:
cfo

PEALED FORM:
RECEI VED OT: 08/0172011
AS30C RCPY NBR:

STREET:
STATE:
GENDER:
EMPLOYER:
REP CODE:

CITY: FOR
PROVI BCE: CNTRY: I PIROSTAL:
of: CoB: CHYRY OF CITL: S0C SEC &
T I
REP TYPE: (A=ATTY, B=CERT.REP, C=QTHER)

NANE:

FIRM:

CLASS:

STREET:

Ty
STATE: PROVI BEE: CNTRY: Il PfPOSTAL:
STATUSFACTION: I FA
INS STATUS: UN WEW CLASS:
PRIGRITY DATE: DATE WALI D FROM: 00000008 TO:

The file containing the Form [-821D and Form I-765 will be forwarded to the
appropriate Service Center for adjudication, based on the agreed upon routing
logic between Service Centers and Lockbox.

The Lockbox will screen DACA requests to determine whether they have
been filed correctly with USCIS.
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Chapter 3: Summary of Overall Process Flow For

DACA Filings

Introduction

Process Flow

This section summarizes the general process flow for an initial DACA
request, from intake at the Lockbox, to the point of a final decision.

Step 1:
Intake occurs at the Lockbox per the agreed upon Lockbox/SCOPS business

rules.

Step 2.
Service Center Records performs the A-number look-up and validation

process.

Step 3:
Data 1s populated into C3 via the Lockbox-Service Center interface.

Step 4:
Lockbox creates and ships A-Files/T-Files to the appropriate Service Center

based on the agreed upon routing.

Step 5.
Service Centers receive the files and perform file intake functions.

Step 6:
ASC appointments are scheduled via SNAP by the Service Center pursuant to

local procedures.

Continued on next page
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Summary of Overall Process Flow For DACA Filings,

Continued

Process Flow Step 7:

(Continued) In parallel to the SNAP scheduling process, background and security checks
are initiated via TECS.
Step 8:

The Service Center must look for the following to determine the next steps:
¢ Whether the DACA requestor appeared at the ASC for biometrics
capture and whether the FBI returned the fingerprint results (fingerprint
results are required only for those 14 years and older); and
¢ Whether TECS and/or the FBI fingerprint results returned derogatory
information impacting the exercise of discretion for DACA.

Step 9:
The Service Center will take adjudicative action.

Step 10:
The process flow splits off here, depending on the results from the FBI, the

TECS check, on whether an adjudication hold should be placed on the
request. A DACA request will be routed based on these results, as laid out in

the chart below:

If the TECS The I-821D and I-765...

check has...

No hit are routed to an officer for
adjudication.

A hit is routed to adjudications from
BCU with the annotation Does Not
Relate (DNR); or
1s routed to BCU for confirmation
and vetting of the related hit.
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Chapter 4: Lockbox Intake

Rejection The Lockbox will use the following rejection criteria for DACA filings:
Criteria
Rejection of Form 1-821D:

s Missing Signature on either Form I-821D or Form [-765;

» Missing or wrong fee for Form 1-765 (Expecting $465 total, which
includes the biometrics fee, unless the individual fits within certain fee
exemptions established for DACA requestors and an exemption has
been previously approved);

» Missing Required Fields — needed for ingestion to C3:

¢ Family Name
¢ Address: or
» Date of Birth:

» Form [-821D received without Form I-765;

s Filed from a foreign address;

¢ Form I-131 for advance parole received with Form I-821D (If the
Form I-131 is filed with a separate check, only the Form I-131 will be
rejected and the Form 1-821D and Form 1-765 will be accepted);

s The requestor was 31 years or older on June 15, 2012;

e The requestor is under 15 at time of filing and does not indicate that
he/she is in removal proceedings in Question 3.b. of Form 1-821D.

Rejection of Form 1-765 (based on DACA grant):

s Missing or wrong fee (Expecting $465 total, including the biometrics
fee, unless the individual fits within certain fee exemptions established
for DACA requestors and an exemption has been previously
approved); or

* Missing Signature.

The “stand-alone” Form I-7635s filed by those whose removal has been
deferred under DACA by ICE will be processed at the National Benefit
Center. Prior to the decision that USCIS will process all DACA requests to
include those in removal proceedings, ICE did defer removal for some DACA
requestors.

Continued on next page
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Lockbox Intake, Continued

A#
Validation/
Assignment

Record of
Proceeding
(ROP)

The Lockbox will perform the following:
s A#validation is triggered by the Form [-821D;
o If the requestor provides an A# that matches the Central Index System

(CIS) based upon the same name and date of birth, the A# is retained

and cloned to the Form 1-765;
s If'the A# provided by the requestor is incorrect, the transaction goes to
the queue for research. If the correct A# is found in USCIS systems, it
is inserted into the Form I-821D record and cloned to the Form I-765.
If no A# is found in USCIS systems, then an A# is assigned to Form I-
821D and cloned to the Form 1-765;

s If'there is no A# on the Form 1-821D, the transaction goes to the
queue for research. If the correct A# is found, it will be inserted into
the Form I-821D record and cloned to the Form [-765. If no A#1s
found in USCIS records (manual search), then the A# is assigned to

Form 1-821D and cloned to the Form [-765.

Research is completed by Service Center staff remotely accessing the
Lockbox intake system. DACA requests with a missing or invalid A# are
routed to USCIS to review. USCIS may correct the A# or assign a new A#.

The Lockbox will assemble the DACA files in the following order:

Records Side Non-Records Side
Valid Form G-28 Form G-28 (not-valid) face down
Form [-821D Property Envelope (facing backward
and upside down)
Form I-765WS
Form G-1145
Attorney’s Letter (if applicable)
Passport
Birth Certificate
Form 1-94

Other Supporting Documentation
(e.g., school transcripts and
relating envelope)

Form I-765 (2 requestor’s
photos will be placed in a
ziplock bag and stapled to the
Form [-765)

Address Side of Envelope
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Chapter 5: Service Center Intake

Incoming The contractor will perform the following actions:
Files » Open the boxes from the Lockbox;
s Date stamp and check the manifest against the files in the boxes;
e Secparate A-file and T-files;
e Perform “new add” for the receipt files, A-files, and T-files, as well as
consolidate Forms [-821D and I-765 into the A-file/T-file in the
National File Tracking System (NFTS);
e T-files — locate the A-file(s) using the NFTS inquiry screen and if the
A-file(s) are located outside the Service Center, initiate the A-file
request;
s EOIR [-485 Receipt files — do not request an EOIR 1-485 receipt file;
s A-files — Perform “new add the A-file” into the Central Index System
(CIS); and
e Deliver DACA files to work distribution. Responsible Party Codes
(RPCs) are used to track the location of files at the Service Center. An
NFTS barcode is placed on each shelf, box, or drawer in which DACA
files are stored.

The Service Center will perform the following actions:

s Perform a Quality Assurance review on a random sample of incoming
DACA files. ROP order, proper acceptance, and correct matching
data on the form compared with the CLAIMS record, will all be
reviewed. Any errors will be recorded and reported back to the
Lockbox service provider for process improvement steps. Corrections
will be made at the Service Center.

e Initiate an automated TECS check of the DACA requestor’s name(s)
and date(s) of birth; and

s Review and resolve any identified hit (performed by BCU officers).

See Chapter 6 for more detailed information relating to background checks.

Biometric The Service Center will perform the following actions:
Capture s Compile daily bulk scheduling requests and send them to the ASC
for SNAP scheduling; and
+ Fill officer work orders, as biometric and fingerprint results post for
DACA requestors.

Continued next page
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Service Center Intake, Continued

Biometric All reschedule requests will go through the centralized rescheduling
Rescheduling  facility. The centers will be notified via a spreadsheet from the centralized
rescheduling facility upon rescheduling of an original ASC appointment.

The requestor can reschedule multiple times within 87 days of the initial ASC
appointment date. If the requestor fails to appear at the ASC within the 87
days, the DACA request will be denied for abandonment.

If the requestor asks for an appointment beyond 30 days into the future, the
centralized rescheduling facility will send a scanned request to the Service
Center for processing. The rescheduled ASC appointment date is not to
exceed the 87-day window.

Biometric No  If a requestor is originally scheduled for an ASC appointment and does not

Shows appear, the center should issue RFE DACA 130. The RFE should include
other deficiencies identified during the review of the request. A written
response to the RFE is not required, provided that the requestor goes to the
rescheduled ASC appointment and no other evidence is requested.

The centers will be notified via a spreadsheet from the centralized
rescheduling facility upon rescheduling of an original ASC appointment. The
center will then hold the case for the new appointment, and if the requestor
fails to appear again, or if the requestor fails to reschedule a second
appointment within 87 days based on that RFE, the case will be denied for
abandonment.
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Service Center Intake, Continued

Homebound
Biometrics
Capturing

Officer
Work Orders
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The ASC appointment notice directs the requestor to call the National
Customer Service Center (NCSC) telephone line if they are unable to attend
their biometrics appointment due to medical limitations. When contacted, the
NCSC representative will ask the requestor to provide information found on
his or her appointment notice. The requestor will also be asked questions
about his or her request for special accommodations. If evidence is required
to support the special accommodations request, the NCSC representative will
explain to the requestor how to submit evidence. The NCSC will contact the
designated POC at the ASC regarding the request. If the POC determines the
requestor qualifies for special accommodations, the POC will then obtain
information about the requestor’s situation and make arrangements for the
requestor’s biometrics capturing.

When a requestor contacts the Centers directly for information about special
accommodations, the Centers should issue DACA Call up 150C from
Appendix D to inform him or her about how to request special
accommodations.

The contractor will perform the following actions:

o In accordance with local procedures, screen prints may be provided to
officers to reduce the need to search systems at the point of
adjudication; and

® Adjudication ready DACA files will be delivered to officers.
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Service Center Intake, Continued

Non-Sufficient
Funds (NSF)

Background

This section addresses the procedures to be used for completing the non-
sufficient funds (NSF) cases. The NSF cases are identified by the Burlington
Finance Center (BFC) and are listed in the NSF “New Bill Report” in the
Federal Finance Management Service (FFMS) system.

For DACA, Forms 1-821D and I-765 must be filed concurrently. There is no
fee for Form I-821D. The $380 fee is required for Form 1-765. The $85
biometrics fee is also required. Lockbox will be looking for $465, either in
one check or in two checks. The I-765 fee and the biometrics fee will be
bundled in C3 and listed as one fee -- $465. If the DACA requestor does not
remit $465, Lockbox will reject the entire filing. Even when the proper fee
has been remitted, it is possible that payment may be returned due to NSF.
The NSF can occur in a combination of scenarios: the fees are paid in one
check and the entire check is returned as NSF; or the fee 1s paid in two checks
and either or both checks are returned as NSF. Failure of either fee or both
fees to clear the bank, or being made good within the 14 calendar days
allowed, will result in denial of Form [-821D and rejection of Form 1-765.
See Chapter 9 for more information on the denial.

Retrieving the New Bill Listing Report in FFMS

Fee payments in the form of personal checks, cashier checks, or money orders
are submitted along with a DACA request. When a discrepancy is found in a
payment, such as stale, dated, or without sufficient funds, etc., the bank will
notify the Burlington Finance Center (BFC) in Vermont. These non-payment
checks or money orders are referred to as bounced checks. The BFC will
compile all the bounced checks and enter the data into the FFMS system,
create an invoice number for each bounced check case, and place them on the
bounced check “New Bill Report.” The Service Center Records Divisions, on
a daily basis, access this data via the FFMS website to download a bounced
check “New Bill Report.”

Continued on next page
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Service Center Intake, Continued

Non-Sufficient  [nmvoicing the Payee
Funds (NSF)

(continued) Along with listing the case in FFMS, the BFC will also mail an invoice to the
payee of the fee, requesting that the new payment be sent to them and that a
$30 NSF charge also be paid. The $30 NSF charge is assessed on each
bounced check.

Notifving the DACA Requestor

The Service Center will mail an informational notice on the I-797C to the
DACA requestor regarding the specific NSF payment. In this case, the
DACA requestor will receive the NSF notice, regardless of whether they are
the payee or not. In this manner, both the payee and the DACA requestor
receive notification if they are different parties.

Placing Case in Hold Status

To reflect the hold status of the case, the action codes will be recorded in C3,
are as follows:

AJA — CHECK BOUNCED, CASE NOT YET COMPLETED and
IWA — CHECK DEFICIENCY NOTICE 1 SENT

Place file on a hold shelf.

Completion procedure when case is paid

The bounced check paid cases are identified by Burlington Finance Center
and are listed in the bounced check “Paid Activity Report” in the FFMS
system. The Service Center Records Divisions access this data daily via the
FFMS website to download the bounced check Paid Activity Report.

Continued on next page
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Service Center Intake, Continued

Non-Sufficient
Funds (NSF)
(continued)

System Update Steps

The CLAIMS GUI 1-765 record will be accessed. The new paid date from
the Paid Activity Report will become the new Received Date in the record.

The remittance screen will be updated with the action code:
ABB, FEE COLLLECTED ELSEWHERE

A modified receipt notice will be printed and mailed reflecting the new
Received Date. The action code recording this is: [AB, MODIFIED
RECEIPT NOTICE 1 SENT

The hold status will be removed from the record. The action code recording
this is: AKA, BOUNCED CHECK CORRECTED ON CASE NOT YET
COMPLETED

The case is now ready to proceed again through the pre-adjudication process.
Schedule the biometrics appointment in SNAP and place the file on the
biometrics hold shelf.

Mailing the Receipt notice

The receipt notice states:

“This 1s to notify you that we have received full payment for the above
referenced application or petition and processing has resumed. Your filing
date has been adjusted to reflect the receipt of payment. We will notify you
separately of our decision on the application or petition.”

Completion procedure when case remains unpaid

Unless fee exempt, the DACA requestor has 14 calendar days from the
invoice date to submit proper payment by credit card, money order or
cashier’s check to the BFC. The proper payment is $465 -- $380 for the Form
[-765 and $85 for the biometrics fee. If the $465 was paid in two checks,
either check exceeding the 14 calendar days allowed to correct NSF status
will result in rejection of Form I-765.

+ Pull the files that have been staged on the bounced check hold shelf for
over 14 days and verify the case in the CLAIMS system and determine
the bounced check “paid” status in FFMS.

Continued on next page
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Service Center Intake, Continued

Non-Sufficient  The FFMS “Status” box indicates “OPEN”

Funds (NSF) . . )

(continued) The “Open” status means the BFC has not received the bounced check
payment in full from the debtor. After the 14-day hold on the bounced check
hold shelf, a C3/GUI application/petition shall be pulled from the hold shelf
for review. If it has been over 14 days past due and the case status shows
“Open” in FFMS and there is no indication of a “Change of the Due Date”
made by the BFC in the in the Customer Log (RM043) screen, reject the
Form I-765 as “untimely paid.”

Recording the Rejection
The case is accessed in C3 and the action code recorded 1s: ALA,
BOUNCED CHECK NOT CORRECTED, REJECTED
Form I-765 form will be closed by the Records Analyst in this manner:
In the “Action Block” of the application, stamp in red or black ink
“REJECTED Bounced Check.”
A memorandum is printed from a template in MS Word recording the
following data:
¢ Today’s Date
e Form Type
e A# (if available)
e Receipt#
¢ Date Rejected
o Invoice #
¢ Amount
¢ Debtor’s Name (Optional)
Place this memo on the top of the right side of the DACA A-file.
Continued on next page
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Service Center Intake, Continued

Non-Sufficient  Muailing the Rejection

Funds (NSF)
(continued) A rejection notice printed on [-797 is generated from C3 and mailed to the
requestor. It reads:
We previously notified you that the payment for the filing fee in the above
case was returned. The Burlington Finance Center did not receive payment
within 14 days of the invoice.
Your application or petition has been rejected as improperly filed. Any
previously assigned priority or processing date is no longer applicable. A
new application or petition must be filed, and a new fee is required, if you
wish to pursue the benefit. Personal Checks will not be accepted.
Disposition of the I-821D
After processing the rejection for Form [-765 due to the NSF, on_the same
day, route the A-file to a DACA Supervisory Immigration Services Officer
for issuance of a denial for the Form 1-821D.
The denial should be issued per the instructions in Chapter 9 of this SOP.
FOR OFFICIAL USE ONLY (FOUO) - LAW ENFORCEMENT SENSITIVE (LES) Version Allgllst 28, 2013 32

This document is FOR OFFICIAL USE ONLY. It contains information that may be exempt

from public release under the Freedom of Information Act (5 U.S.C. § 552). This decument is to be controlled, handled, transmitted, distributed,
and disposed of in accordance with DHS policy rejating to Sensitive But Unclassified (SBU) information, and is not to be released to the public or
other personnel who do not have a valid “need-to-know” basis without prior approval from the

originator

32



Chapter 6: Background and Security Checks

Introduction

Responsibility

Background and security checks will be conducted for all DACA requests. As
part of the background check, USCIS requires that specific security checks or
a combination of checks are completed for Forms [-821D and [-765. The
background checks refer to the analysis of the results of the security checks or
any other identified concern relating to national security or public safety and
the actions required to resolve the concern. The resolution must be conducted
in accordance with current NaBISCOP and CARRP policies.

Fraud related concerns that arise during the course of background and security
checks should be addressed according to the March 2011 SOP, 2008
ICE/USCIS MOA and Chapter 8, Section K of this SOP. Fraud related issues
will be referred to CFDO.

The following specific background and security checks apply to DACA
requestors:
L]

: (OXTe)

All DACA requestors with national security issues, “top four” TECS hits, or
other criminality concerns will be processed by the BCU DACA team per the

following guidance: (b))

» National Security:

Continued on next page
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Background and Security Checks, Continued
(BY@}e)

Responsibility
(continued)

System Updates  For reporting purposes, DACA file movement into and out of the BCU will
for DACA File  require the following updates in C3:
Movement Into
;rglUOut of ¢ “Sent to Background Check Unit (BCU) for Resolution”Ewhen
sending a DACA request to the BCU; and

s “Received from Background Check Unit (BCU) with Resolution”
Iwhen receiving a DACA request from the BCU for final
processing.

Continued on next page

(BXTe)
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Background and Security Checks, Continued

Overview of  Appendix C illustrates a high level overview of the background check process
Background  once potentially derogatory information has been identified as a result of the
Check Process security checks, or from other sources.

OXTIe)

Continued on next page
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Background and Security Checks, Continued

Overview of
Background
Check Process
(continued)

(LITE)
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Background and Security Checks, Continued

Overview of
Background
Check Process
(continued)

(bXTe)
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Background and Security Checks, Continued
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Background and Security Checks, Continued
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Background and Security Checks, Continued

Resolution The resolution memorandum is the formal documentation of the

Memorandum  reconciliation of a related hit. This is a mandatory action that must be
completed before rendering a final adjudicative decision. Before completing
the adjudication, the officer should ensure that each resolution memorandum
completely resolves the hit. For a related hit, a separate resolution
memorandum must be completed for each subject with a related hit and each
file containing a related hit. For procedures and formats for the resolution of
related hits, refer to the current NaBISCOP policy.

FBI The FBI Fingerprint Check provides summary information of an individual’s
Fingerprint administrative or criminal record within the United States. The FBI
Check Fingerprint Check is conducted through the Integrated Automated Fingerprint

Identification System (IAFIS). The IAFIS is a national fingerprint and
criminal history system maintained by the FBI’s Criminal Justice Information
System (CJIS) Division. State, local, and Federal law enforcement agencies
submit fingerprints and corresponding administrative or criminal history
information to [AFIS. Participation by state and local agencies is not
mandatory, so the FBI Fingerprint check does not contain records from every
jurisdiction. The information contained in the record is obtained using prior
fingerprint submissions to the FBI related to arrests and, in some instances,
Federal employment, naturalization, or military service.

(bXTe)

Issues of criminality arising from an IDENT, IDENT handling procedures,
and adjudication of the case based on the IDENT, are addressed more fully in
Chapter 8, Section G of this SOP.

Continued on next page
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Background and Security Checks, Continued

FBI All individuals filing a DACA request will be scheduled for biometrics
Fingerprint capture (photo, fingerprints, and signature) at an ASC regardless of whether
Check biometrics were captured for the requestor from a previous filing with USCIS
Procedures within the last 15 months. DACA requestors under the age of 14 will have

the press print captured instead of full fingerprints.
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Chapter 7: DACA Overview

Filing All individuals requesting DACA must file their request individually and
satisfy the DACA guidelines in their own right; USCIS will not consider
deferring removal action of an individual under DACA based on their familial
relationship to someone who has received DACA. There is no derivative
DACA.

Commonwealth  The CNMI is part of the United States and is not excluded from this process.

of the Northern  However, because of the specific guidelines for DACA, individuals who

Mariana have been residents of the CNMI are in most cases unlikely to qualify for the

Islands. (,C NMI) program because they must, among other things, have come to the United

Not Eligible States before their 16™ birthday and have resided continuously in the United
States since June 15, 2007.

Under the Consolidated Natural Resources Act of 2008, the CNMI became
part of the United States for purposes of immigration law only on November
28, 2009. Therefore, entry into, or residence in, the CNMI before that date is
not entry into, or residence in, the United States for purposes of DACA.

USCIS has used parole authority in a variety of situation in the CNMI to
address particular humanitarian needs on a case-by-case basis since
November 28, 2009. If an individual lives in the CNMI and believes that he
or she meets the guidelines for DACA except that his or her entry and/or
residence to the CNMI took place entirely or in part before November 28,
2009, USCIS will consider the situation on a case-by-case basis for a grant of
parole. Individuals who believe this situation applies to them are instructed
to make an appointment through INFOPASS with the USCIS Application
Support Center in Saipan to discuss their case with an immigration officer.

Continued on next page
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DACA Overview, Continued

Initial DACA A complete DACA package must include the following items:
Package 1. Form I-821D, Consideration of Deferred Action for Childhood
Arrivals, properly filed with proper signature.

2. Form 1-765, Application for Employment Authorization with 1-765
WS, properly filed with proper signature, the base filing fee, and the
biometric services fee. The fees for Form I-765, and the biometric
services fee are not eligible for fee waiver consideration. *

3. Evidence of identity to include date of birth, which would establish
compliance with the upper and lower age limits.

4. Evidence of entry prior to the requestor’s 16" birthday.

5. Evidence of continuous residence since June 15, 2007, up to the date
of filing.

6. Evidence of unlawful status on June 15, 2012, if admitted or paroled.

7. Evidence of presence in the United States on June 15, 2012.

8. Evidence that any absences from the United States during the required
period of continuous residence were brief, casual, and innocent
absences.

9. Evidence that the requestor is currently in school at the time of filing,
graduated or obtained a certificate of completion from a U.S. high
school, public or private college, or university or community college,
obtained a general educational certificate (GED) or other equivalent
State-authorized exam in the United States, or is an honorably
discharged veteran of the Coast Guard or U.S. Armed Forces.

*If the requestor has been determined exempt from the fee, The DACA package must be
accompanied by the exemption approval letter from USCIS Headquarters.

Continued on next page
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DACA Overview, Continued

DACA An individual meeting the following guidelines may be favorably considered
Guidelines for DACA if, under the totality of the circumstances, he/she:
1. Entered without inspection before June 15, 2012, or his or her lawful

(o8

immigration status expired as of June 15, 2012. For DACA purposes,
the phrase “in unlawful status as of June 15, 2012” means that he/she
never had a lawful immigration status on or before June 15, 2012, or
any lawful status or parole that he/she obtained prior to June 15, 2012
had expired before June 15, 2012;

Was under the age of 31 as of June 15, 2012 (Born after June 15, 1981
so was not age 31 or older on June 15, 2012);

Came to the United States prior to reaching his/her 16th birthday;

Has continuously resided in the United States since June 15, 2007, up
to the date of filing;

Was present in the United States on June 15, 2012, and at the time of
making his/her request for consideration of deferred action with
USCIS;

Is currently in school at the time of filing, has graduated or obtained a
certificate of completion from a U.S. high school, has obtained a GED
certificate or other equivalent State authorized exam in the United
States, or is an honorably discharged veteran of the U.S. Coast Guard
or U.S. Armed Forces; and

Has not been convicted of a felony, a significant misdemeanor, or
three or more misdemeanors, and does not otherwise pose a threat to
national security or public safety.
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Chapter 8: Adjudication of
The DACA Request

A.Procedural Overview

Evaluating the ~ When evaluating the evidence submitted in support of a request for DACA

Evidence consideration, refer to the discussion of the different types of evidence, the
weight to be given to such evidence, and the standards of proof, all of which
are discussed in Chapter 1.

Refl“eSt for Officers will NOT deny a DACA request solely because the DACA requestor
Evidence (RFE) 3104 to submit sufficient evidence with the request (unless there is sufficient

versus Notice of 540060 in our records to support a denial). As a matter of policy, officers

Intent to Deny - : ;
(NOID) will issue an RFE or a Notice of Intent to Deny (NOID).

If additional evidence is needed, issue an RFE whenever possible.

When an RFE is issued, the response time given shall be 87 days. A list of
DACA RFE call-ups and the actual templates can be found in Appendix D.

When a NOID is issued, the response time given shall be 33 days.

Unobtainable  After requesting an A-file from the FCO, there may be occasions when there
A-files is no response or the file cannot be released (e.g., pending interview,
etc.). After three unsuccessful attempts to obtain the file from a field office
via CIS or from ICE, adjudicate the DACA filing from the T-file.

If the A-file is with ICE, the center should send three requests via CIS using
standard procedures. However, if the A-file is not received from ICE within
the 30 days allowed after the initial request, the center’s Records Section
should also send a manifest containing a list of the A-files requested from
ICE to the designated ICE e-mail box, which has been created specifically for
the DACA workload. The center’s Records Section has this e-mail box and
will designate a primary and an alternate Point of Contact who will send the
manifest.
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A-File Requests  Centers may release an A-file to a USCIS Field Office or Asylum Office

from USCIS without SCOPS approval whenever the A-file request is based upon

Field/Asylum  ,djydication of a pending of a pending Form I-589, Form I-485 (or motion to

Office reopen/reconsider I-485), or Form N-600 located within the requesting office
unless the requestor’s case contains novel, complex, or sensitive information
(i.e., national security concern, currently in detention, etc.).

In these instances, Centers are instructed to notify SCOPS of the novel,
complex, or sensitive information within the case and wait for approval to
release the A-file.

Whenever the A-file is released to a USCIS Field Office or Asylum Office,
Centers will hold adjudication of the Form [-821D and 1-765 and send the A-
file with the DACA forms pending. Prior to release, Centers should
coordinate with their Records Division to identify a POC within the
requesting office to inform the POC that the A-file must be returned as soon
as final adjudication is rendered so that appropriate action can be taken on the
DACA forms.
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CITRIX/ EOIR

1485 Eligible individuals in removal proceedings can apply for various

immigration benefits. In order to file their applications with the Immigration
Court, these individuals must file a copy of the Form I-485 with the
corresponding fee with the Texas Service Center. These forms look like
regular filings; however the EOIR 1-485 appears in CLAIMS with an “X” in
the current status field as shown in the Image A below. The Texas Service
Center will issue a receipt notice to the applicant and retain the copy of the
form for a period of six months. Centers should not attempt to request this
copy. Once an EOIR 1-485 has been identified, Centers should check the
Central Index System (CIS) to verify if the Immigration Judge rendered a
decision. See Image B. If Lawful Permanent Status was not granted, a
pending Form I-821D should be adjudicated on its merits even if the case
remains open in CITRIX. If status was granted, Centers will deny the case
using DACA 501 from Appendix K.

Image A.
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Duplicate
Filings

FOR OFFICIAL USE ONLY (FOUO) - LAW ENFORCEMENT SENSITIVE (LES)

If the first request was approved before the second request was filed, please
send a Request for Adjudicative Guidance to the HQSCOPSDACA mailbox.

If the first request was denied before the second request was filed, consider the
second request on its merits.

If the first request was still pending when the second request was filed, the ISO
should review both requests and supporting documentation. If it is the same
requestor and there are no articulable elements of fraud, then the ISO should
take the following action:

a) If after reviewing both requests, only one request is approvable and there
is no derogatory information in the other request that would otherwise
disqualify the requestor:

1.

Approve the request that is approvable.

2. Deny the other request using the denial template entitled “USCIS

Already Deferred Action.”

b) If after reviewing both requests, both requests are approvable:

1.

Approve the request that was received first.

2. Deny the other request using the denial template entitled “USCIS

Already Deferred Action.”

c) If after reviewing both requests, neither request is approvable:

1.

Take action on each case as separate requests based on the merits of
each case (i.e., RFE if insufficient evidence, NOID if clearly does
not meet guidelines, etc.).

If one or both requests become approvable after the RFE/NOID
response 1s received, follow the guidance listed in a) or b) above for
those scenarios.

If neither request becomes approvable, deny both requests using the
appropriate checkbox or paragraph within Appendix F or Appendix
K.
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B.System Search
ystem Searches wHme
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C.Determining if Guidelines are Met

Introduction

Identity

Age at Time of
Filing

Individuals may be considered for DACA upon showing that they meet the
prescribed guidelines by a preponderance of the evidence. The evidentiary
standards are discussed in Chapter 1. If additional information is needed for
DACA consideration, issue an RFE. Appendix D has a list of DACA RFE call
ups.

Acceptable evidence may consist of, but is not limited to:
* A passport,
¢ A birth certificate accompanied by some type of photo identification,
* Any national identity document from the requestor’s country of origin
bearing the requestor’s photo and/or fingerprint;
¢ Any U.S.-government immigration or other document bearing the
requestor's name and photograph (e.g., Employment Authorization
Documents (EADs), expired visas, driver’s licenses, non-driver cards);
Any school-issued form of identification with photo;
Military identification document with photo
State-issued Photo ID showing date of birth; or
Any document that the requestor believes is relevant.

* & » @

The Matricular Consular or other form of consular identification issued by a
consulate or embassy in the United States will be accepted as proof of identity.

Expired documents are acceptable.

If identity is not established, then issue RFE DACA 100 call up from
Appendix D.

If the DACA requestor is not in removal proceedings, does not have a final
removal order, or does not have voluntary departure, he/she is to be age 15 or
older to file the DACA request. To determine the requestor’s age at the time
of filing, review the requestor’s birth certificate or other acceptable secondary
evidence establishing the requestor’s date of birth.

If the DACA requestor is in removal proceedings (including cases that have
been administratively closed), which includes having an order of voluntary
departure after proceedings were initiated or a final order, he/she may be under
age 15 at the time of filing the DACA request.

Regardless of whether the DACA requestor is in removal proceedings or not,
he/she was born after June 15, 1981 and meets the remaining guidelines in the
Secretary’s memorandum.

Continued on next page
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C.Determining if Guidelines are Met, Continued

Arrived in the
United States
Prior to 16"
Birthday

Present in the
United States on
June 15,2012

The Secretary’s memorandum states as one of the guidelines to be met before
an individual is considered for DACA is that he/she arrived in the United
States prior to reaching his/her 16" birthday. To determine the date of arrival,
review the response to Part 1, questions 13 through 17 of Form 1-821D for the
date and place of initial entry into the United States and status at entry. In
addition, review question 6 in Part 1 and the requestor’s birth certificate or
other acceptable evidence establishing the requestor’s date of birth.

If the requestor indicates a status in response to question 15 of Form [-821D,
but does not provide the 1-94# or a copy of the 1-94 or any other document,
such as a copy of his/her passport showing the date of initial entry, perform a
systems check (SQ94/Arrival Departure Information System (ADIS)) to
validate the date of entry, if needed.

If the requestor entered “no status” in response to question 15 of Form [-821D,
or if the requestor indicates that he/she arrived with a status or was paroled
into the United States, but this cannot be validated through a systems check,
review the totality of the evidence submitted to establish whether the
individual entered before age 16.

If the totality of the evidence does not establish that the requestor arrived in the
United States before his/her 16™ birthday, issue RFE DACA 103 call up from
Appendix D for evidence of the date of arrival.

The Secretary’s memorandum states as one of the guidelines to be met before
an individual may be considered for DACA that the individual was present in
the United States on June 15, 2012. To determine if the requestor was present
in the United States on June 15, 2012, review the responses to Part 1 regarding
the date of entry, status at entry and date authorized stay expired, and the
responses to the questions in Part 2 regarding all absences from the United
States since June 15, 2007. Review the totality of the evidence submitted. The
evidentiary standards are discussed in Chapter 1. If the requestor arrived
before June 15, 2007, and there 1s no indication of any departure and the
evidence submitted establishing his/her presence in the United States on June
15, 2012 is credible, then this guideline has been met.

If a given document does not specifically refer to June 15, 2012, review the
dates on all the documentation submitted in its totality to establish presence in
the United States on that date.

Continued on next page
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C. Determining if Guidelines are Met, Continued

Present in the

The following are examples of acceptable evidence to establish presence in the

United Stateson  United States on June 15, 2012. This list of examples is not exhaustive.

June 15,2012
(continued)
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Evidence

Acceptable Documentation

Employment
Records

s Pay stubs;

W-2 Forms;

Federal, State, or local income tax returns; or
Letters from employer(s) or, if the DACA
requestor has been self-employed, letters from
banks, and other firms with whom he/she has
done business.

* & B

In all of these documents, the employee’s name
and the name of the requestor’s employer or other
interested organization must appear on the form
or letter, as well as relevant dates. Letters from
employers must be signed by the employer and
must include the employer’s contact information.

Such letters must include: (1) the requestor’s
address(es) at the time of employment; (2) the
exact period(s) of employment; (3) period(s) of
layoff; and (4) a brief summary of the requestor’s
duties with the company.

Receipts, Bills,
Letters

» Rent receipts;

s Utility bills (gas, electric, telephone, etc.) bearing
the requestor’s name (or family name if residing
at same address) and address; or

» Receipts or letters from companies showing the
dates during which the requestor received service.

School Records

Transcripts, letters, report cards, etc., from the
school(s) that the requestor attended in the United
States showing the name of school(s) and the
period(s) of school attendance.

Medical Records

Hospital or medical records showing medical
treatment or hospitalization of the requestor. Such
records should show the name of the medical facility
or physician, as well as the date(s) of the treatment
or hospitalization.

Continued on next page
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C. Determining if Guidelines are Met, Continued

Present in the
United States on
June 15, 2012
(continued)
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Evidence

Acceptable Documentation

Memberships

Official records from a religious entity in the United
States confirming the requestor’s membership or
attendance in the entity, attendance at entity events,
or participation in a religious ceremony, rite, or
passage (e.g., baptism, first communion, wedding,
etc.).

Documentation showing membership in community
organizations (e.g. Scouts).

Military
Records

Military records (e.g., Form DD-214, Certificate of
Release or Discharge from Active Duty; NGB Form 22,
National Guard Report of Separation and Record of
Service; military personnel records; or military health
records).

Additional
Documents

Additional documents to support the requestor’s claim may
include:

Money order receipts for money sent in or out of the
country;

Passport entries;

Birth certificates of children born in the United
States;

Dated bank transactions;

Correspondence between the DACA requestor and
other persons or organizations;

U.S. Social Security card;

Selective Service card;

Automobile license receipts, title, vehicle
registration, etc.;

Deeds, mortgages, contracts to which the DACA
requestor has been a party;

Tax receipts;

Insurance policies, receipts, or postmarked letters;
and/or

Any other relevant document.

If the totality of the evidence does not establish that the requestor was present
in the United States on June 15, 2012, issue RFE DACA 105 call up from
Appendix D for additional evidence.

Continued on next page
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C. Determining if Guidelines are Met, Continued

Unlawful To be considered for DACA, the requestor is to demonstrate that he/she was
Immigration in an unlawful status on June 15, 2012. For DACA purposes, the phrase “in
Status on unlawful status” means that the requestor never had a lawful immigration
June 15,2012

status on or before June 15, 2012, or any lawful immigration status or parole
that he/she obtained prior to June 15, 2012, had expired before June 15, 2012.

To determine whether the requestor was in an unlawful status on June 15,
2012, review the responses to Part 1 of Form [-821D regarding date of entry,
status at entry, and any date that authorized stay or parole expired, if such
authorized stay or parole existed. If the requestor was admitted for duration
of status or for a period of time that extended past June 14, 2012, but violated
his/her immigration status (e.g., by engaging in unauthorized employment,
failing to report to his/her employer, or failing to pursue a full course of
study) before June 15, 2012, USCIS will not consider his/her case for DACA
unless the Executive Office for Inmigration Review terminated his/her status
by issuing a final order of removal against him/her before June 15, 2012.
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D.Determining if Guidelines are Met, Continued

Examples of documents that may show the requestor’s immigration status on
June 15, 2012 include, but are not limited to the following:
o [-94/1-95/1-94W Arrival/Departure Record showing the date the
requestor’s authorized stay expired;
¢ If'the requestor has a final order of exclusion, deportation, or removal
issued on or before June 15, 2012, a copy of that order and related
charging documents, if available;
* An INS or DHS charging document placing the requestor into
deportation, exclusion, or removal proceedings;
* Any other document that is relevant to show that the requestor lacked
lawful immigration status on June 15, 2012; or
¢ Any document relating to parole,

If needed, officers should conduct a systems check (i.e., to determine if a
record exists) for the DACA requestor that will help in establishing his/her
unlawful status on June 15, 2012.

If the evidence submitted does not establish that the requestor was in an
unlawful status on June 15, 2012, issue RFE DACA 104 call up from
Appendix D for additional evidence.

An individual who had Temporary Protected Status (TPS) on June 15, 2012,
will not be considered for deferred action for childhood arrivals.

Not The Secretary’s memorandum provides that one of the guidelines to be met
Age3lor Older  before an individual is considered for DACA is that the individual was not
on age 31 or older on June 15, 2012. In other words, the DACA requestor was
June 15,2012 born after June 15, 1981. To determine whether the requestor was born after
June 15, 1981, review the requestor’s birth certificate or other acceptable
secondary evidence establishing the requestor’s date of birth.
If there is no evidence establishing the requestor’s date of birth, issue DACA
RFE 140 call up from Appendix D.
Continued on next page
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C. Determining if Guidelines are Met, Continued

Continuous The individual requesting DACA is to submit evidence that he/she has
Residence (CR)  resided continuously in the United States since June 15, 2007, or earlier, and
up to the present time. Present time means the date of filing.
If the answers to any of the questions on page 3 (Part 2, Arrival/Residence
Information) of the Form 1-821D are blank or if page 3 of the form is missing
and no documentation was submitted, or the documentation submitted does
not reasonably show when the requestor arrived and that the requestor meets
the continuous residence (CR) guideling, issue an RFE, Include a copy of the
original Form [-821D (if page 3 is missing, also include a blank page 3) with
the RFE asking the requestor to provide the missing answers and to provide
documentation that may establish CR.
The following are examples of acceptable evidence of (CR). This list of
examples is not exhaustive.
Evidence Acceptable Documentation
Employment e Pay stubs;
Records ¢ W-2Forms;
¢ Federal, State, or local income tax returns; or
¢ Letters from employer(s) or, if the DACA requestor
has been self-employed, letters from banks, and other
firms with whom he/she has done business.
In all of these documents, the employee’s name and the
name of the requestor’s employer or other interested
organization is to appear on the form or letter, as well
as relevant dates. Letters from employers are to be
signed by the employer and are to include the
employer’s contact information.
e Such letters are to include: (1) the requestor’s
address(es) at the time of employment; (2) the exact
period(s) of employment; (3) period(s) of layoff; (4)
and a brief summary of the requestor’s duties with the
company

Receipts, Bills, | e Rent receipts;

Letters e Utility bills (gas, electric, telephone, etc.) bearing the
requestor’s name (or family name if residing at same
address) and address; or

¢ Receipts or letters from companies showing the dates
during which the requestor received service.
Continued on next page
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C. Determining if Guidelines are Met, Continued

Continuous Evidence

Acceptable Documentation

Residence (CR) | School Records
(continued)

¢ Transcripts, letters, report cards, etc., from the school(s)
that the requestor attended in the United States showing
the name(s) of the school(s) and periods of school
attendance.

Medical
Records

Hospital or medical records showing medical treatment or
hospitalization of the requestor. Such records are to show
the name of the medical facility or physician, as well as the
date(s) of the treatment or hospitalization.

Memberships

s Official records from a religious entity in the United
States confirming the requestor’s membership or
attendance in the entity, attendance at entity events, or
participation in a religious ceremony, rite, or passage
(e.g., baptism, first communion, wedding, etc.).

¢ Documentation showing membership in community
organizations (e.g. Scouts).

Military
Records

Military records (e.g., Form DD-214, Certificate of Release
or Discharge from Active Duty; NGB Form 22, National
Guard Report of Separation and Record of Service; military
personnel records; or military health records).

Additional
Documents

Additional documents to support the requestor’s claim may

include:

s Money order receipts for money sent in or out of the
country;

& Passport entries;

s Birth certificates of children born in the United States;

¢ Dated bank transactions;

» Correspondence between the DACA requestor and
other persons or organizations;

¢ U.S. Social Security card;

¢ Selective Service card;

» Automobile license receipts, title, vehicle registration,
etc.;

s Deeds, mortgages, contracts to which the DACA
requestor has been a party;

s Tax receipts;

s [nsurance policies, receipts, or postmarked letters;
and/or

s Any other relevant document.
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C. Determining if Guidelines are Met, Continued

Brief, Casual
and Innocent
(BCI) Absence
on CR

A brief, casual, and innocent absence from the United States will not interrupt
the DACA requestor’s continuous residence. A departure made before August
15, 2012, will not be disqualifying if the departure was “brief, casual, and
innocent.” Travel occurring after August 15, 2012, will not be considered
brief, casual, and innocent, unless removal has been deferred under DACA
and advance parole have been granted.

If the requestor indicated in Part 2 of the Form I-821D that he/she has been
absent before August 15, 2012, review the reason for the absence and any
evidence submitted to show that it was brief, casual, and innocent.

Examples of evidence establishing that an absence was brief, casual, and
innocent and therefore did not interrupt the requestor’s continuous residence
include, but are not limited to:
* Planc or other transportation tickets or itinerary showing the travel
dates;
¢ Passport entries;
» Hotel receipts showing the dates the requestor was abroad;
¢ Evidence of the purpose of the travel (e.g., the requestor attended a
wedding or funeral);
s Copy of any advance parole documents; or
s Any other relevant/probative evidence that could support a brief,
casual, and innocent absence, as that term is defined in the definitions
section of this SOP.

Note that a departure made while under an order of voluntary departure
or deportation, exclusion, or removal is not brief, casual, and innocent.

Continued on next page
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C. Determining if Guidelines are Met, Continued

Effect of Travel ® Travel outside the United States after August 15, 2012 and before the
Outside of the DACA request is filed:

United States o The departure interrupts a requestor’s continuous residence in the
After August

United States. The requestor cannot meet the continuous
residence guideline for DACA and removal action should not be
deferred.
¢ Travel outside the United States while the DACA request is pending:
o The departure shall be deemed an abandonment of the DACA
request; therefore, the request will be denied for abandonment.
¢ Travel outside the United States after removal action has been
deferred under DACA, but without advance parole:
o Deferred action under DACA is terminated automatically.

15, 2012

CR/BCI Not If CR is not met, issue the following RFE DACA 101 call up from
Met Appendix D.

If no documentation is submitted to show that a departure was brief, casual,
and innocent, or the documentation is not sufficient, issue the following RFE
DACA 102 call up from Appendix D.

If routine systems checks, documentation submitted with the DACA request,
or evidence in the A-file indicate that a departure was made while under an
order of voluntary departure or deportation, exclusion, or removal, issue a
Notice of Intent to Deny (NOID) with the opportunity for the requestor to
rebut the derogatory information. See Appendix E for NOID Template.

Continued on next page
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C. Determining if Guidelines are Met, Continued

Education To meet the educational guideline for DACA consideration, a DACA
requestor may show that he/she is currently in school, has graduated or
obtained a certificate of completion from a U.S. high school or has a
recognized equivalent of a high school diploma under State law, public or
private college, or university or community college, or has obtained a General
Educational Development (GED) certificate or equivalent State-authorized
exam in the United States. Note that evidence of enrollment in on-line
courses is acceptable. When reviewing such evidence, the completeness,
credibility, relevance, and sufficiency are germane and take precedence over
the electronic medium over which the education was received.

Each component of this guideline is discussed in more detail below.

Currently In To be considered “currently in school,” a requestor is to be enrolled, at the
School time of filing, in:

» apublic or private elementary school, junior high or middle school,
high school, or secondary school;

» an education, literacy, or career training program (including
vocational training or an English as a Second Language (ESL) course)
that is designed to lead to placement in post-secondary education, job
training, or employment;

» an education program assisting students either in obtaining a regular
high school diploma or its recognized equivalent under State law
(including a certificate of completion, certificate of attendance, or
alternate award), or i passing a GED exam or other equivalent State-
authorized exam; or

¢ apublic or private college or university or a community college;

For ease of reading, education, literacy, and career training programs will be
referenced collectively as “alternative educational programs.” When the
DACA requestor seeks to meet the “currently in school” component of the
educational guideline based on enrollment in an alternative educational
program, the requestor’s current enrollment in that program is to be in
preparation for the requestor’s anticipated subsequent placement in post-
secondary education, job training, or employment (new employment or
advancement within existing employment). Evidence of such subsequent
placement is not required.

Continued on next page
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C. Determining if Guidelines are Met, Continued

Currently In
School
(continued)

A DACA requestor who is enrolled in a personal enrichment class (such as
arts and crafts) or who is enrolled in a recreational class (such as canoeing) is
not in an alternative educational program and thus not considered to be
“currently in school” for DACA purposes.

In determining whether enrollment in an alternative educational program
meets the “currently in school” component of the educational guideline for
DACA consideration, first, review the documentary evidence provided to see
whether the alternative educational program is an education, literacy, or
career training program (including vocational training and ESL) and whether
it is publicly funded in whole or in part (State, Federal, county, or municipal
funds.) If it is an alternative educational program and it receives public
funding, no further evaluation is required. As long as the information is
provided by the school/program, it is not necessary to RFE for copies of the
actual funding documents. If this information is not provided, the RFE
should request the information, but not require copies of the actual funding
documents. Ifitis a literacy program that is run by a non-profit entity, no
further evaluation is required with respect to the first part of the analysis. If,
however, it 1s an alternative educational program that does not receive any
public funding and it is not a non-profit literacy program, then officers are
also to assess whether the program is of demonstrated effectiveness and are to
look for such evidence, as described in more detail below.

Some of the ways a DACA requestor can meet the “currently in school”
component of the educational guideline for DACA consideration and the
different types of evidence that can be submitted, depending on the type of
program in which he/she is enrolled, are discussed separately below. The
examples and types of evidence listed here are illustrative, and not
exhaustive.

Continued on next page
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Public or Private  Currently in School

Elementary, Public or Private Elementary, Junior High/Middle School, or High
Junior School/Secondary School

High/Middle Evidence of enrollment in a public or private elementary, junior high/middle

School, or High (0,1 o1 high school/secondary school may include, but are not limited to,
School/Secondary copics of:

School

s Accepted for Enrollment: Evidence of acceptance for enrollment
may include, but is not limited to:

o Anacceptance letter on school letterhead from the school’s
authorized representative, if the requestor was accepted for
enrollment, but the classes have not yet commenced. Such
acceptance letter is to include the name and address of the
school, the requestor’s grade level, and the date that the
classes are scheduled to commence. The letter is to be
accompanied by evidence that the student has registered for
classes, or other evidence showing the student has accepted
the offer and has committed to start classes on a certain date;

o A current individualized education program (IEP), as required

under the Individuals with Disabilitics Education Act, for a
student with a disability, would also be acceptable evidence of
enrollment;

A copy of the current tuition bill;

A current class schedule containing the student’s name, the list
of courses, and the day and time of each class; or

o Any other relevant evidence.

o O

s Already Attending Classes: For DACA requestors already enrolled
and attending classes, evidence may include, but is not limited to,
current school registration cards, current transcripts, report cards, and
progress reports. The document(s) presented are to show the name of
the student, the name of the school, the time period or semester
covered by the document, and the current grade level. A current IEP
showing the student’s progress to date would also be acceptable
evidence that the DACA requestor has been accepted for enrollment
and is attending classes.

A claim of homeschooling is not necessarily an indicator of fraud; however,
because homeschool programs and their requirements vary widely from state
to state, refer the case to CFDO for further research and evaluation. Even if
the file contains documents including transcripts, a diploma or a certificate of
completion as a result of homeschooling, the case must be referred to CFDO
for further research and evaluation prior to final adjudication. CFDO referrals
on "homeschooling" are only mandatory prior to adjudication if the
homeschooling is the basis for meeting the education guideline; if not, then
the case can be processed normally and is then referred to the CFDO after
final adjudication for tracking purposes.
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C. Determining if Guidelines are Met, Continued

Public or Private  Currently in School
Cﬂ!lege or Public or Private College or University, or Community College
University, or Evidence of enrollment in a public or private college or university or a

Soglmunity community college may include, but is not limited to, copies of?
ollege

s Accepted for Enrollment: Evidence of acceptance for enrollment
may include, but is not limited to:

o An acceptance package or other related material on school
letterhead from the school’s authorized representative, if the
requestor was accepted for enrollment, but the classes have
not yet commenced. Such acceptance package or other related
material 1s to include the name and address of the school, the
requestor’s grade level or class year, and the date or term
when the classes are scheduled to commence, and is to be
accompanied by evidence that the student has registered for
class. In addition, the acceptance package or other related
material is to be accompanied by evidence that the student has
registered for classes, or other evidence showing the student
has accepted the offer and has committed to start classes on a
certain date;

o A current individualized education program (IEP), as required
under the Individuals with Disabilities Education Act, for a
student with a disability, would also be acceptable evidence of
enrollment;

o A copy of the student’s current tuition bill;

o The student’s current class schedule containing the list of
courses, and the day and time of each class; or

o Any other relevant evidence.

s Already Attending Classes: For DACA requestors already enrolled
and attending classes, evidence may include, but is not limited to,
current school registration cards, cutrent transcripts, report cards, and
progress reports. The submitted document(s) are to show the name of
the student, the name of the school, the time period or semester
covered by the document, and the current grade level or class year. A
current IEP showing the student’s progress to date would also be
acceptable evidence that the DACA requestor has been accepted for
enrollment and 1s attending classes.

It is not necessary to RFE for a copy of the high school diploma or GED,
unless there are articulable reasons to question the evidence of acceptance and
enrollment or attendance in a public or private college or university, or
community college.

Continued on next page
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C. Determining if Guidelines are Met, Continued

General Currently in School

Education GED

Development If a DACA requestor claims that he/she is enrolled in a course of study to
(GED) pass a GED exam or other equivalent State-authorized exam, the DACA

request is to include a letter or other documentation from an authorized
representative of the program, that includes information such as:
¢ The requestor’s name and date of enrollment;
o The duration of the program and expected completion date;
o Whether the course of study is for a GED exam or other equivalent
State-authorized exam;
* The program’s source of public funding (Federal, State, county, or
municipal), if any; and
o The program’s authorized representative’s contact information.

If the GED/Equivalency program is not publicly funded in whole or in part,
documentation from the program should is also to provide information about
the program’s demonstrated effectiveness Such information could include,
but is not limited to, information relating to:

The duration of the program’s existence;

The program’s track record in assisting students in obtaining a
GED, or a recognized equivalent certificate;

Receipt of awards or special achievement or recognition that
indicate the program’s overall quality; and/or

Any other information indicating the program’s overall quality.

Continued on next page
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C. Determining if Guidelines are Met, Continued

Educational or
Career Training
Program
(Including
Vocational
Training)

FOR OFFICIAL USE ONLY (FOUO) - LAW ENFORCEMENT SENSITIVE (LES)

Currently in School

Educational or Career Training Program (Including Vocational
Training)

The documentary evidence submitted in support of the “currently in school”
guideline based on enrollment in an educational or career training program
(including vocational training) may include, but is not limited to:

Accepted for Enrollment: An acceptance letter on school letterhead
from the school registrar/authorized school representative, if the
requestor was accepted for enrollment, but the classes have not yet
commenced. Such acceptance letter is to include the name and
address of the program, a brief description of the program, the
duration of the program, and state the date the classes are scheduled
to commence, and is to be accompanied by evidence that the student
has registered for the program. Evidence of the requestor’s
acceptance for enrollment may also include a copy of his/her current
year registration (intake form/enrollment form), or any other relevant
documentation. The DACA request is also to be supported by
evidence of the school or program’s public funding or its
demonstrated effectiveness, as described below.

Already Attending Classes:

o Current attendance records, transcripts, report cards, test reports,
progress reports showing the name of the school, the name of the
requestor, the time period or semester covered by the document,
and, if relevant, the current educational or grade level;

o A letter from the school registrar/authorized school representative,
with contact information, providing information related to the
program’s public funding or its demonstrated excellence:

Continued on next page

Version August 28,2013 65

This document is FOR OFFICIAL USE ONLY. It contains information that may be exempt

from public release under the Freedom of Information Act (5 U.S.C. § 552). This decument is to be controlled, handled, transmitted, distributed,
and disposed of in accordance with DHS policy rejating to Sensitive But Unclassified (SBU) information, and is not to be released to the public or
other personnel who do not have a valid “need-to-know” basis without prior approval from the

originator

65



C. Determining if Guidelines are Met, Continued

Educational or
Career Training
Program
(Including
Vocational
Training)
(continued)

Literacy
Training

Public Funding: If the educational or career training program is publicly
funded in whole, or in part, the above-referenced letter from the school
registrar/authorized school representative is to provide basic details about the
funding, such as the source(s) of the funding; or,

Demonstrated Effectiveness: If the educational or career training program
is not publicly funded in whole, or in part, the school registrar/authorized
school representative is to provide information about the program’s
demonstrated effectiveness, with supporting documentation, if available.
Such information could include, but is not limited to: information relating to:
» The duration of the program’s existence;
» The program’s track record in placing students in
employment, job training, or post-secondary education;
Receipt of awards or special achievement or recognition
that indicate the program’s overall quality; and/or
» Any other information indicating the program’s overall
quality.

Currently in School
The documentary evidence submitted in support of the “currently in school”
guideline based on enrollment in a literacy program is to include, but is not
limited to:
¢ A letter from the literacy program administrator or authorized
representative providing information such as:
o The requestor’s name;
o The date of the requestor’s enrollment;
o The duration of the literacy program and the expected completion
date;
o The program administrator or authorized representative’s contact
information;
o Information about the literacy program’s non-profit status, if
applicable, and evidence of such status:
» Evidence of the literacy program’s non-profit status is to
include a copy of a valid letter from the Internal Revenue
Service confirming exemption from taxation under section
501(c)(3) of the Internal Revenue Service Code of 1986, as
amended, or equivalent section of prior code; or
o Ifthe literacy program is not administered by a non-profit
organization, information related to the literacy program’s source of
public funding or its demonstrated effectiveness:

Continued on next page

FOR OFFICIAL USE ONLY (FOUO) - LAW ENFORCEMENT SENSITIVE (LES) Version August 28, 2013 66
This document is FOR OFFICIAL USE ONLY. It contains information that may be exempt

from public release under the Freedom of Information Act (5 U.S.C. § 552). This decument is to be controlled, handled, transmitted, distributed,

and disposed of in accordance with DHS policy rejating to Sensitive But Unclassified (SBU) information, and is not to be released to the public or

other personnel who do not have a valid “need-to-know” basis without prior approval from the

originator

66



C. Determining if Guidelines are Met, Continued

Literacy o Public Funding: If the literacy program is publicly funded in
Training whole, or in part, the letter from the literacy program administrator
(continued) or authorized representative is to provide basic details about the

funding, such as the source(s) of the funding. ; or
o Demonstrated Effectiveness: If the literacy program is not

publicly funded in whole or in part, or not administered by a non-

profit entity, the literacy program administrator or authorized

representative is to provide information about the program’s

demonstrated effectiveness. Such information could include, but

is not limited to:

* The duration of the program’s existence;

» The program’s track record in placing students in employment,
job training, or post-secondary education;

»  Receipt of awards or special achievement or recognition that
indicate the program’s overall quality; and/or

* Any other information indicating the program’s overall
quality.

It should be noted that many literacy programs may not track statistics on
placement rates following completion of the program. Therefore, the lack of
such data, standing alone, does not diminish the literacy program’s record.
Evaluate all of the information and evidence provided in its totality for
credibility and sufficiency.

A claim of enrollment in a literacy class run by a for-profit entity that does
not receive any public funding is not necessarily an indicator of fraud,
however, a vast number of literacy programs are offered for free or at a
minimal cost. Therefore, if the literacy program is a for-profit entity and
does not receive any public funds, refer the case to CFDO for further research
and evaluation.

Continued on next page
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C. Determining if Guidelines are Met, Continued

English as a Currently in School

Second Language  English as a Second Language (ESL)

(ESL) The documentary evidence submitted in support of the “currently in school”
guideline based on enrollment in an ESL class is to include, but is not limited
to:

s A letter from the ESL program administrator or authorized

representative providing information such as:

o The requestor’s name;

o The date of the requestor’s enrollment;

o The duration of the ESL program and the expected completion
date;

o The program administrator or authorized representative’s contact
information;

o Information/documentation related to the ESL program’s public
funding or its demonstrated effectiveness:

*  Public Funding: If the ESL program is publicly funded in
whole, or in part, the letter from the ESL program
administrator or authorized representative 1s also to provide
specific details about the funding, such as the source(s) of the
funding;

* Non-Profit Status: If the ESL program non-profit status, the
ESL program administrator or authorized representative is to
provide evidence that the ESL program has non-profit status;
or

* Demonstrated Effectiveness: If the ESL program is not
publicly funded in whole or in part, the ESL program
administrator or authorized representative is to provide
information about the program’s demonstrated effectiveness.
Such information could include, but is not limited to:

* The duration of the program’s existence;

» The program’s track record in placing students in post-
secondary education, job training, or employment; Receipt
of awards or special achievement or recognition that
indicate the program’s overall quality; and/or

» Any other information indicating the program’s overall
quality.

It should be noted that many ESL programs may not track statistics on
placement rates following completion of the program. Therefore, the lack of
such data, standing alone, does not diminish the school’s record. Evaluate all
of the information and evidence provided in its totality for credibility and
sufficiency.

Continued on next page
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C. Determining if Guidelines are Met, Continued

School Breaks At the time of filing, it is possible that school may not be in session due to a
and Medical holiday or a semester (or quarter or trimester) break. A break may occur
Leave during a course, for example spring break, or it may occur between semesters,

for example summer break. If a DACA request is filed between semesters, the
requestor is considered to be currently in school if he/she is enrolled for the
next semester and submits evidence of such enrollment. Note that a requestor
on temporary medical leave from school is considered to be currently in
school. Evidence of the medical leave and the expected return date to school
are to be provided.

Graduated A DACA requestor can also meet the educational guideline if he/she has
From graduated from school. To meet the “graduated from school” component of
School

the educational guideline, the DACA requestor may show that he/she has
graduated or obtained a certificate of completion from a U.S. high school or
has a recognized equivalent of a high school diploma under State law, public
or private college or university or community college, or has obtained a GED
certificate or other equivalent State-authorized exam in the United States. For
the purpose of considering an initial DACA request, the phrase “graduated
from school” does not include graduation from an education, literacy or
career training program (including vocational training or an ESL course).
Evidence of graduation may include verifiable copies of:

s A diploma;

s A recognized equivalent of high school diploma under State law;

¢ Transcripts showing the date of graduation;

¢ A GED Certificate

* Documentation sufficient to demonstrate that the DACA

requestor obtained a GED includes, but is not limited to,

evidence the he/she passed a GED exam, or other

comparable State-authorized exam, and, as a result, he/she

received the recognized equivalent of a regular high school

diploma under State law;
A certificate of completion or certificate of attendance from a U.S.
high school;
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Graduated  Analternate award from a public or private high school or

From secondary school.
School

(continued) A claim of homeschooling is not necessarily an indicator of fraud; however,

because homeschool programs and their requirements vary widely from state
to state, refer the case to CFDO for further research and evaluation. Even if
the file contains documents including transcripts, a diploma or a certificate of
completion as a result of homeschooling, the case must be referred to CFDO
for further research and evaluation prior to final adjudication. CFDO referrals
on "homeschooling" are only mandatory prior to adjudication if the
homeschooling is the basis for meeting the education guideline; if not, then
the case can be processed normally and is then referred to the CFDO after
final adjudication for tracking purposes.

Continued on next page
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Military Service  The Secretary’s memorandum states that, in lieu of being currently in school,
or having graduated from school (including a GED), the requestor may be an
honorably discharged veteran of the U.S. Coast Guard or U.S. Armed Forces.
This may include reservists who were honorably discharged.

Examples of acceptable evidence include, but is not limited to the following:
s Form DD-214, Certificate of Release or Discharge from Active Duty;
s NGB Form 22, National Guard Report of Separation and Record of
Service;
¢ Military personnel records;
s Military health records; or
s Any other relevant document.

If the requestor indicated in question 24 of Part 1 that he/she was a member of
the U. S. Armed Forces or Coast Guard, but did not submit evidence of an
honorable discharge and does not otherwise meet the educational guidelines,
issue RFE DACA 107 call up from Appendix D.

The Form DD-214 and NGB Form 22 both contain a section, “Character of
Service” listing the type of discharge a service member obtained. The main
types of discharges include the following:

(1) Honorable:

(2) General (Under Honorable Conditions);

(3) Under Other Than Honorable Conditions;

(4) Bad Conduct;

(5) Dishonorable; or

(6) Uncharacterized.

For purposes of DACA, if Character of Service is Honorable or General
(Under Honorable Conditions) the requestor has satisfied the military service
guideline.

Currently serving in the U.S. Coast Guard or U.S. Armed Forces does not
qualify.
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D. Economic Necessity

Reviewing
Economic
Necessity

An EAD based on a grant of deferred action requires a showing of economic
necessity. To facilitate this economic necessity review, a separate worksheet
was created, Form [-765WS. To streamline adjudication of the DACA request
and the [-765, officers will review the 1-765WS during the adjudication of
Form I-821D. During file set-up, the [-765WS will be put in ROP order
immediately behind the Form I-821D.

If Form I-765WS is completely blank or is missing, issue an RFE on the I-
765 (not the Form [-821D) using DACA 180 call up from Appendix D, but
only if the requestor does not include evidence that a fee exemption was
granted. The fee exemption will be indicated in C3 as “Fee Waiver Granted.”
If an officer issues an RFE on the [-765, he/she should proceed with
adjudication of the I-821D. When the response to the I-765 RFE is received
and the [-765 is approved, the expiration date of the EAD should not exceed
the end date of the deferred removal under DACA.

[f the requestor does not respond to the 1-765 RFE, the I-765 should be denied
for abandonment; however, the Form [-821D can be approved for DACA if
the guidelines have been met. When denying the Form [-765 for
abandonment, officers should use the DACA Form I-765 Abandonment
Denial template.

If the requestor’s response to the [-765 RFE does not include the Form I-
765WS, a completed 1-765WS, or the signature on the 1-763, officers should
use the DACA Form I-765 Denial Based on the Record template.

If/when Form [-765WS has been completed, review the information provided
regarding current income, assets, and expenses to determine whether
economic necessity has been established. The requestor may, but need not,
include supporting documents with Form [-765WS.

There is a general presumption that DACA requestors will need to work given
their undocumented circumstances and the fact that they are not generally
anticipated to have independent means. Absent evidence of sufficient
independent financial resources, the Form [-765WS is sufficient to establish
economic need, without any further economic analysis.
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E. Removal Proceedings

Removal Individuals in removal proceedings may file a DACA request, even if they are

Proceedings under age 15, as long as they were born after June 15, 1981. As explained
more fully below, removal proceedings commence with the filing of Form I-
862, Notice to Appear, with the Immigration Court and terminate in one of
several ways. See 8 C.F.R. §245.1(c)(8)

If a DACA requestor has been or is currently in deportation, exclusion, or
removal proceedings, he/she may have another A-file, which should have
been discovered by the officer during the initial review of the I-821D and/or
Record of Arrest and Prosecution (RAP) sheet (if any). Please see the “A-
File” section.

There are several ways to determine if the DACA requestor:
s Was or is in proceedings;
¢ What the outcome of the proceeding was; and
s [f he/she was previously removed.

(b)(7)e) See the charts below for an overview of the electronic systems to check.

Continued on next page
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Removal Proceedings, Continued (b))

Removal
Proceedings
(continued)
Effects of The existence of deportation, exclusion, or removal proceedings may have an
Deportation or  effect on the exercise of prosecutorial discretion for DACA. If the DACA
Removal requestor is in proceedings, the A-file is likely with the ICE office. Before a
Proceedings DACA request may be adjudicated by the Center, the Center should make
every attempt to obtain all A-File(s).
Determining Deportation, exclusion, and removal proceedings begin with the filing of the
Whether an charging document with the Immigration Court. Currently, the charging
Individualisin  document used is Form 1-862, Notice to Appear. Over the years, proceedings
Removal commenced in other ways, including:
Proceedings 1. With the issuance of Form 1-221, Order to Show Cause and Notice
of Hearing, prior to June 20, 1991;
2. With the filing of Form I-221, Order to Show Cause and Notice of
Hearing, issued on or after June 20, 1991, with the immigration
court;
3. With the issuance of Form I-122, Notice to Applicant for Admission
Detained for Hearing Before Immigration Judge, prior to April 1,
1997; and
4. With the issuance and service of Form I-860, Notice and Order of
Expedited Removal.
It is possible for an individual to have voluntary departure and be in removal
proceedings. See Voluntary Departure section below for more information.
Continued on nexl‘page
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E. Removal Proceedings, Continued

Determining
Removal
Proceedings
have been
Terminated

Voluntary
Departure

Administratively
Closed

Deportation, exclusion, or removal proceedings terminate when one of the
following occurs:

1. The individual leaves the United States under an outstanding order
of deportation, exclusion, or removal,

2. The individual is found not to be inadmissible or deportable from
the United States;

3. The individual leaves the United States before the expiration of
his/her voluntary departure, which was granted in connection with
an alternate order of deportation or removal;

4. The charging document is canceled (Form 1-122, 1-221, 1-860, or I-
862);

5. The immigration judge or the Board of Immigration Appeals
terminates the proceedings; or

6. A Federal court grants a petition for review or an action for habeas
corpus.

See 8 C.F.R. §245.1(c)(8)

An individual with voluntary departure may or may not be in removal
proceedings. Voluntary departure may be issued before the commencement of
proceedings, during proceedings, or at the conclusion of proceedings. When
voluntary departure is issued during or at the conclusion of proceedings, it is
normally issued as an alternate order of voluntary departure/removal or
deportation. An alternate order of voluntary departure converts automatically to
an order of removal/deportation when the individual does not leave the United
States voluntarily by the specified date.

Administratively closed proceedings means that proceedings have commenced,
but the parties subsequently agreed to remove the matter from the immigration
court’s docket. Administratively closed does not mean terminated, and thus the
individual remains in proceedings. Either party may file a motion to place the
case on the court’s active docket at any time.

Continued on next page
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E. Removal Proceedings, Continued

Use the chart below to assist in determining if a DACA requestor is in removal proceedings:

If... | Then... | And...

(OXTe)

Note: The guideline that the individual is under age 31 on June 15, 2012 applies to all DACA requestors regardless
of whether they are in deportation, exclusion, or removal proceedings. If the individual was age 31 or older on June
15, 2012, issue a NOID.

Individuals An individual with an unexecuted final removal order is still in removal
With Final proceedings. See 8 C.F.R. § 245.1(c)(8). Although the final removal order
Removal may have been issued before, on, or after June 15, 2012, the volume of

Orders (FRO) individuals that could be considered for DACA with a post-June 15" final
removal order should be small, because ICE began applying the DACA
guidelines upon publication of the Secretary’s memorandum. Final removal
orders issued after June 15, 2012 should be reviewed carefully to examine the
underlying grounds for removal.

If the requestor is the subject of an FRO, then determine the requestor’s age
on June 15, 2012. Review the answer provided to question #9 in Part 1 of
Form I-821D and review the requestor’s birth certificate or other acceptable
secondary evidence submitted to show the date of birth. If the evidence
submitted does not show that the requestor satisfies the upper age limit, issue
RFE DACA 140 call up from Appendix D.
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E. Removal Proceedings, Continued

Subject to the
Reinstatement
of a Prior
Removal Order

Underlying
Removal
Ground
Adversely
Impacts
Prosecutorial
Discretion

Underlying
Removal
Ground Does
Not Adversely
Impact
Prosecutorial
Discretion
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When an individual reenters the United States illegally after having been
removed or after leaving voluntarily under an order of removal, the individual
1s subject to reinstatement of the prior removal order from its original date.
See INA § 241 (a)(5).

An individual who is subject to reinstatement of their prior removal order
under the provisions of § 241 (a)(5) of the Act may file a DACA request;
however, the removal and the illegal reentry must have occurred before June
15, 2007. This is because a DACA requestor must have resided continuously
in the United States for at least five years before June 15, 2012, the date of
Secretary’s memorandum. Additionally, a removal is not deemed to be a
brief, casual, and innocent departure and, therefore, it interrupts the period of
continuous residence.

If the DACA requestor indicates in Question #3.a. in Part 1 of Form I-821D
that he/she has been in removal proceedings, and/or routine systems,
background, and fingerprint checks indicate that the requestor is in removal
proceedings, proceed as follows:

» Review the underlying removal charges; and

s Review the derogatory information obtained through routine checks,

Do not rely solely on the grounds listed in the charging document and/or
EARM, as not all issues may have necessarily been captured, or new issues
may have arisen since the charging document was issued. It is necessary to
review all derogatory information in its totality and then make an informed
assessment regarding the appropriate exercise of prosecutorial discretion for
DACA.

If a DACA requestor has been placed in proceedings on a ground that does
not adversely impact the exercise of prosecutorial discretion, review the
results of all routine systems, background, and fingerprint checks. If those
routine checks did not reveal any additional derogatory information that
impacts the exercise of prosecutorial discretion, the case may proceed for
adjudication.,

Do not rely solely on the grounds listed in the charging document and/or
EARM, as not all issues may have necessarily been captured, or new issues
may have arisen since the charging document was issued. It is necessary to
review all derogatory information in its totality and then make an informed
assessment regarding the appropriate exercise of prosecutorial discretion for
DACA.

Continued on next page
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E. Removal Proceedings, Continued

Removal A departure from the United States pursuant to an order of deportation,

During exclusion, or removal that occurred during the required continuous residence

Con.tinuous period is not “brief, casual, and innocent.” Therefore any absence caused by

gersfgsnce such a departure meaningfully interrupts such continuous residence. This
€rl

also includes a departure made “voluntarily,” for example, the individual
leaves the United States on his/her own volition while under an order of
deportation, exclusion, or removal.

In these instances, issue a NOID.
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F. Fingerprints and RAP Sheets

Fingerprint
Requirements

FBI
Fingerprint
Response

(BXTe)

Performing an
FBI Query

(B)TYE)

Fingerprints (ten print) are required for every DACA requestor 14 years of
age and older to determine if they have a criminal history. Submissions of
prior fingerprint results will not be accepted.

At the time of adjudication, the file should contain a

A definitive response from the FBI regarding fingerprint clearances is
required before any DACA request for an individual 14 years of age and older
may be approved.

Fingerprint results for the requestor obtained as a result of a previous filing
with USCIS within the last 15 months are not valid for DACA purposes.
Each DACA requestor must obtain a new fingerprint check upon the filing of
a DACA request. Officers should utilize FD-258 to verify that the fingerprint
check was completed for the DACA request.

The fingerprint clearance should be complete before the case is sent for
adjudication. If there is no fingerprint result printout in the file, officers must
perform a query of FBI Fingerprint Tracking in CLAIMS Mainframe and also
check SNAP to see if the requestor has been scheduled for an appointment at
an ASC.

Continued on next page
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F. Fingerprints and RAP Sheets, Continued

Introduction There are four possible results of a fingerprint query:

(b))((mle) This section instructs officers on how to proceed based on the fingerprint

results.
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F. Fi ints and RAP Sheets, Continued
Ingerprints an eets, Lontinue (p))((W)IG)

A-numbers If any other A-numbers are found on the RAP sheet, the files must be
Found on the  requested, reviewed, and consolidated prior to any final action.

RAP Sheet

(LXTIe)

Version August 28,2013 §1]
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G. Evaluating Issues of Criminality, Public Safety, and
National Security

Issues of
Criminality

Felony

The Secretary’s memorandum provides as one of the guidelines that should be
met before an individual is considered for DACA that the individual not have
been convicted of a felony offense, a significant misdemeanor offense, three or
more non-significant misdemeanor offenses, or otherwise pose a threat to
national security or public safety. If the evidence establishes that an individual
has a conviction for one of the above or may be a national security or public
safety threat, USCIS will deny the request for deferred action, unless
exceptional circumstances are found. The requestor must specifically ask to be
evaluated under this exception and must fully document the exceptional
circumstances.

The decision whether to defer action in a particular case is individualized and
discretionary, taking into account the nature and severity of the underlying
criminal, national security, or public safety concerns. By their very nature,
felonies, significant misdemeanors, a history of other misdemeanors, and
activities compromising national security and public safety are particularly
serious and carry considerable weight in the totality of the circumstances
analysis, As aresult, it would take a truly exceptional circumstance to
overcome the underlying criminal, national security, and public safety grounds
that would otherwise result in not considering an individual for DACA, which
would be rare. Deferring removal under DACA shall not be considered under
this very limited exception without concurrence from HQSCOPS. The Service
Center Director must have appropriate visibility before sending the case with
exceptional circumstances to HQSCOPS. The Center must copy the Service
Center Director on the email when sending it to HQSCOPS for review.

A felony is a federal, state, or local criminal offense punishable by
imprisonment for a term exceeding one year.

Continued on next page

FOR OFFICIAL USE ONLY (FOUO) - LAW ENFORCEMENT SENSITIVE (LES) Version Allgllst 28, 2013 82
This document is FOR OFFICIAL USE ONLY. It contains information that may be exempt

from public release under the Freedom of Information Act (5 U.S.C. § 552). This decument is to be controlled, handled, transmitted, distributed,

and disposed of in accordance with DHS policy rejating to Sensitive But Unclassified (SBU) information, and is not to be released to the public or

other personnel who do not have a valid “need-to-know” basis without prior approval from the

originator

82



G.Evaluating Issues of Criminality, Public Safety, and
National Security, Continued

Misdemeanors

Significant Misdemeanor:

For DACA only, a significant misdemeanor is a misdemeanor as defined by
federal law (specifically, one for which the maximum term of imprisonment
authorized is one year or less but greater than five days) and that meets the
following criteria:

1. Regardless of the sentence imposed, is an offense of domestic violence;
sexual abuse or exploitation; burglary; unlawful possession or use of a
firearm; drug distribution or trafficking; or, driving under the influence;
or,

2. Ifnot an offense listed above, is one for which the individual was
sentenced to time in custody of more than 90 days.

The sentence must involve time to be served in custody, and therefore does
not include a suspended sentence. The time to be served in custody does not
include any time served beyond the sentence for the criminal offense based on
a state or local law enforcement agency honoring a detainer issued by U.S.
Immigration and Customs Enforcement (ICE). Notwithstanding whether the
offense is categorized as a significant or non-significant misdemeanot, the
decision whether to defer action in a particular case is an individualized,
discretionary one that is made taking into account the totality of the
circumstances. Therefore, the absence or presence of a criminal history, is
not necessarily determinative, but is a factor to be considered in the
unreviewable exercise of discretion. DHS retains the discretion to determine
that an individual does not warrant deferred action on the basis of a single
criminal offense for which the individual was sentenced to time in custody of
90 days or less.
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Misdemeanors
(continued)

Non-Significant Misdemeanor:

For DACA only, a non-significant misdemeanor is any misdemeanor as
defined by federal law (specifically, one for which the maximum term of
imprisonment authorized is one year or less but greater than five days) and
that meets the following criteria:

1. Is not an offense of domestic violence; sexual abuse or exploitation;
burglary; unlawful possession or use of a firearm; drug distribution
or trafficking; or, driving under the influence; and

2. Is one for which the individual was sentenced to time in custody of
90 days or less.

The time in custody does not include any time served beyond the sentence
for the criminal offense based on a state or local law enforcement agency
honoring a detainer issued by ICE. Notwithstanding whether the offense is
categorized as a significant or non-significant misdemeanor, the decision
whether to defer action in a particular case is an individualized,
discretionary one that is made taking into account the totality of the
circumstances. Therefore, the absence of the criminal history outlined
above, or its presence, is not necessarily determinative, but is a factor to be
considered in the unreviewable exercise of discretion.
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G. Evaluating Issues of Criminality, Public Safety, and
National Security, Continued

Misdemeanors
(continued)

State Law
Immigration
Offenses

Foreign
Convictions

Multiple Misdemeanors:

Absent exceptional circumstances, a person is not eligible for consideration
of DACA if he/she has been convicted of three or more non-significant
misdemeanors that did not occur on the same day and did not arise out of the
same act, omission, or scheme of misconduct.

When evaluating a request for consideration for deferred action for
childhood arrivals, a minor traffic offense, such as driving without a license,
will not be considered a misdemeanor that counts towards the “three or more
non-significant misdemeanors.” However, the requestor’s entire offense
history can be considered along with other facts to determine whether, under
the totality of the circumstances, he/she warrants an exercise of prosecutorial
discretion.

Immigration-related offenses characterized as felonies or misdemeanors by
state immigration laws will not be treated as disqualifying felonies or
misdemeanors for the purpose of considering a request for consideration of
deferred action pursuant to this process.

When evaluating a request for consideration of deferred action for childhood
arrival, a foreign conviction, standing alone, will generally not be treated as a
disqualifying felony or misdemeanor. Such convictions, however, may be
considered when addressing whether the person poses a threat to public safety
and whether, under the particular circumstances, the exercise of prosecutorial
discretion is warranted. Cases involving foreign convictions should be elevated
for supervisory review.
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Court Dispositions

Requesting
Certified Court
Dispositions

Free Online
Court
Dispositions

Reading Court
Dispositions

Using RFE DACA 151 call up from Appendix D, request a certified court
disposition a certified court disposition, arrest record, charging document,
sentencing record, etc. for each arrest, unless disclosure if prohibited under
state law.

If the requestor is unable to provide such records because the case was
expunged or sealed, RFE DACA 151 informs the requestor that he or she
must provide information about his or her arrest and evidence demonstrating
that such records are unavailable under the law of the particular jurisdiction. It
is not necessary for the officer to issue an RFE if he/she is able to readily
obtain the dispositions on line.

There are many online sites that can be searched and the disposition printed
for a file copy. These sites are open to the public; therefore, USCIS can gain
the final disposition without doing an RFE or ITD if all the charges in
question are found, or if enough evidence can be gathered to deny without the
remaining charges.

The AAO has upheld prior decisions made using these court dispositions,
even though these dispositions are not “certified” by the court, since the
information is made available to the public.

Court dispositions take as many different forms as there are courts in the
United States. There is no way to give specific instructions on how to read
such dispositions. Usually the state criminal statutes cite is used to indicate
which charge the applicant was actually convicted of. Adjudicators should
consult with their supervisor if they have any questions about how to read a
court disposition.
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Convictions Pursuant to INA § 101(a)(48)(A), a conviction is a formal judgment of guilt
entered by a court or, if adjudication of guilt has been withheld, where:
1) ajudge or jury has found the alien guilty or the alien has entered a plea
of guilty or nolo contendere or has admitted sufficient facts to warrant
a finding of guilt; and
2) the judge has ordered some form of punishment, penalty, or restraint
on the alien’s liberty to be imposed.

Nolo contendere means the individual is unwilling to contend. This subjects
the individual to some form of punishment, penalty, or restraint as if he/she

was found guilty.

An adjudication of juvenile delinquency is not a conviction.

Formal Court orders in criminal proceedings sometimes include, as part of the

Adjudication of  disposition, terms such as: Continued without a finding (CWOF);

Guilt Withheld  ;djudication withheld; deferred adjudication, etc. Different jurisdictions use
different terminology.

Where there is no formal adjudication of guilt, officers must determine
whether:

1. A judge or jury has found the alien guilty or the alien has entered a
plea of guilty or nolo contendere or has admitted sufficient facts to
warrant a finding of guilt; AND

2. the judge has ordered some form of punishment, penalty, or
restraint on the alien’s liberty, such as jail, a fine, patole, probation,
community service, etc.

The officer must dissect the law, the statute, court order, and conviction, and
put all the pieces together to determine whether these requirements for a
conviction are met in the absence of a formal adjudication of guilt.

Imposition of  Imposition of costs (such as fines, court costs, etc.) in a criminal case
Costs as constitutes a form of punishment, and therefore satisfies the second prong of
Punishment the conviction definition.

Continued on next page
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Court Dispositions, Continued

Deferred
Prosecution

Dismissals,
Dropped, Set
Aside

Nolle Prosequi

Convictions on
Appeal

Expunged or
Vacated
Convictions

STET
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Deferred prosecution or pretrial diversion programs that do not require the
defendant to plead guilty or nolo contendere or require the court to make any
finding of guilt do not constitute a conviction for immigration purposes.

In many cases, the charges may be dropped or set aside in exchange for the
DACA requestor agreeing to attend various self-help courses and programs,
or if the person who filed the complaint against him/her fails to appear or
chooses to drop the case.

These are not considered convictions for immigration purposes.

A decision of “nolle prosequi” is a Latin legal term for “declined to
prosecute”.

This is not considered a conviction for immigration purposes.

A conviction is effective for immigration purposes, including DACA, while it
is on direct appeal. See Plane v. Holder, 652 F.3d 991 (9th Cir. 2011),
rehearing en banc denied, 2012 WL 1994862 (2012). If the conviction is
ultimately reversed on appeal, the DACA requestor is free to file a new
request for DACA if otherwise eligible.

For DACA purposes only, expunged convictions will not be treated as
disqualifying felonies or misdemeanors. Expunged convictions, however,
will be assessed on a case-by-case basis to determine whether the person
poses a threat to public safety and whether, under the particular
circumstances, the exercise of prosecutorial discretion is warranted. Cases
involving expunged convictions should be elevated for supervisory review.

Sealed and expunged records will be evaluated according to the nature and
severity of the criminal offense.

The entry of “STET” in a criminal case simply means that the state (Maryland
and West Virginia) will NOT proceed against an accused on that indictment
at that time. As long as the STET order is still in place and the individual is
in compliance, the STET is not a conviction for immigration purposes.

NOTE: Carefully review the file for J&Cs, orders, etc., to determine if a
subsequent decision on the offense has been made.
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Arrests and Convictions

Criminal
Arrests

Juvenile
Delinquency

Pardons
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When a DACA requestor’s RAP sheet indicates an arrest, it is necessary to
determine whether the DACA requestor has been convicted of the crime.

The only way to know if the DACA requestor has been convicted of the
charge for which he/she was arrested is to obtain the certified court
disposition. Occasionally the disposition of the arrest is shown on the RAP
sheet. However, in all cases, the officer must review the court disposition.
This may be done by obtaining the disposition online or by issuing an
RFE.

Juvenile delinquency will not automatically disqualify a DACA requestor.
Such criminal history will be evaluated on a case-by-case basis to determine
whether, under the particular circumstances, discretion is warranted to defer
removal under DACA.

If a requestor was a juvenile, but tried and convicted as an adult he/she will be
treated as an adult for purposes of the DACA process. Individuals must
provide a certified court disposition, arrest record, charging document,
sentencing record, etc. for each arrest, unless disclosure is prohibited under
state law.

Sealed and expunged records will be evaluated according to the nature and
severity of the criminal offense.

A full and unconditional pardon by the President of the United States or by
the Governor of a U.S. State eliminates a conviction for purposes of DACA.
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Public Safety Concerns

Evaluating The scope of criminal offenses deemed to be EPS are described in the
Public Safety ~ November 7, 2011, NTA memorandum and the accompanying MOA between
Concerns USCIS and ICE.

A DACA requestor’s criminal record may give rise to significant public safety
concerns even where there is not a disposition of conviction. Therefore, when
the disposition is pending, it is not necessary to hold the case. For example,
an individual with multiple DUI arrests, but no convictions, could pose a
significant public safety concern. Similarly, an individual arrested for
multiple assaults or other violent crimes could be deemed a public safety risk
even if he/she was never convicted for those crimes. Arrests and/or
convictions that took place outside of the United States are also significant
unfavorable factors in evaluating public safety concerns, under the totality of
the circumstances.

National Security Concerns

Evaluating A case posing national security concerns is handled through the CARRP
National process according to existing protocols.

Security

Concerns

DACA Requestors in Immigration Detention

DACA USCIS lacks the authority to consider requests from individuals who are in

Requestorsin  immigration detention under the custody of ICE at the time of filing Form I-

Tmmigration 821D and remain in immigration detention as of the date Form [-821D is

Detention at the 45, dicated. If upon receipt of Form I-821D, a review of DHS electronic

R‘;‘Ifl‘g gil]gg systems or information received from ICE identifies the requestor as
detained, the Center should follow the below procedures.

The BCU will contact local ICE operations having jurisdiction over the
requestor to determine if the requestor is an ICE enforcement priority or if
ICE intends on administratively closing the proceedings and/or physically
releasing the requestor within 30 days.

1. IfICE indicates that it does not intend to physically release the
requestor within 30 days, USCIS will deny the DACA request using
the checkbox within Appendix F (Denial Template) that states
“USCIS lacks the authority to consider your request because you were

in immigration detention at the time you filed your Form I-821D and
Continued on next page
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DACA
Requestors in
Immigration
Detention after
Filing Form [-
821D

you remain in immigration detention as of the date of this notice.”
USCIS will notify ICE once the denial notice is issued.

2. IfICE indicates that the requestor is an ICE enforcement priority but
ICE intends on physically releasing the requestor, USCIS will deny
the DACA request using the checkbox within Appendix F (Denial
Template) that states “...exercising prosecutorial discretion in your
case would not be consistent with the Department of Homeland
Security’s enforcement priorities.” USCIS will notify ICE once the
denial notice 1s issued

3. IfICE indicates that the case is not an ICE enforcement priority and
ICE intends to physically release the requestor, the case will be
adjudicated on its merits. A review of DHS electronic systems must
be performed to ensure the requestor is physically released before
the case is adjudicated on its merits.

If the BCU disagrees with ICE’s determination of whether or not the requestor
is an enforcement priority, the BCU should ask local counsel for assistance in
contacting local ICE counsel to discuss the reasons why USCIS disagrees
with ICE’s determination. The Service Center’s local counsel can seek
assistance from USCIS Headquarters” Office of the Chief Counsel to contact
ICE, if necessary.

If DHS electronic systems or information received from ICE identifies the
requestor as having been placed in immigration detention after filing his/her
Form [-821D, the Center should follow the below procedures.

The BCU will contact local ICE operations having jurisdiction over the
requestor-to determine if the requestor is an ICE enforcement priority or if
ICE intends on administratively closing the proceedings and/or physically
releasing the requestor within 30 days.

1. IfICE indicates that the requestor is an ICE enforcement priority but
ICE 1ntends on physically releasing the requestor, USCIS will deny
the DACA request using the checkbox within Appendix F (Denial
Template) that states ““...exercising prosecutorial discretion in your
case would not be consistent with the Department of Homeland
Security’s enforcement priorities.” USCIS will notify ICE once the
denial notice 1s issued

2. IfICE indicates that the case is not an ICE enforcement priority and
ICE intends to physically release the requestor, the case will be
adjudicated on its merits. A review of DHS electronic systems must be
performed to ensure the requestor is physically released before the
case 1s adjudicated on its merits.

If the BCU disagrees with ICE’s determination of whether or not the requestor
is an enforcement priority, the BCU should ask local counsel for assistance in
contacting local ICE counsel to discuss the reasons why USCIS disagrees
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with ICE’s determination. The Service Center’s local counsel can seek

assistance from USCIS Headquarters’ Office of the Chief Counsel to contact

ICE, if necessary.
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Handling Procedures
(DY)

General The evaluation of criminal issues with respect to a DACA request is done
after BCU vetting of the check and the| fesults from
the FBI. If the up-front heck reveals a hit, the DACA request goes to

BCU/Triage. If the hit relates, BCU triage routes the DACA request to the
BCU. BCU documents theEhit and the resolution in the ROIQ. While
the DACA request is undergoing the up—frontEcheck, the DACA
requestor is placed in the scheduling queue for an ASC appointment to have
his/her biometrics captured. If the Jresults return an
IDENT, the BCU reviews the results to determine whether they are germane
to the DACA request and the exercise of prosecutorial discretion. The officer
may issue an RFE at any point along the way, if necessary to establish
whether the issues of criminality relate to a misdemeanor, a significant
misdemeanor, a felony, or whether the criminal issues pose a public safety
threat. When a DACA request is denied, the denial shall be issued using the
standard denial template, which provides a list of checkboxes. The standard
denial template is found at Appendix F. Select the box or boxes that apply.
For guidance on when to seek supervisory review of a denial involving issues
of criminality, see Chapter 9, Section D.
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Social Security  If there is evidence that the requestor, in order to gain employment for

Number himself or herself, used someone else’s social security number with
knowledge that the social security number belonged to someone else and
without that person’s consent, the requestor should receive a Notice of Intent
to Deny. Unless a complete file review demonstrates that all of the 4
points below have been met, the ISO shall adjudicate the DACA request
based upon the merits of the case.

What this means: Service Centers should not consider evidence of a social
security number (SSN) within a DACA filing as derogatory information
unless such evidence within the file meets all the elements listed below.

The requestor should receive a Notice of Intent to Deny (NOID), if upon
review of the A-file there is evidence contained within the file that
demonstrates all of the following:

e The requestor used a SSN that did not belong to the requestor, and

® The requestor used the SSN in order to gain employment, and

® The requestor knew the SSN belonged to someone else (as opposed to

thinking it was a fake SSN), and
e The requestor did not have the person’s consent to use the SSN.

Evidence in the file to support issuing such a NOID includes:
* An admission by the requestor as to all four points above and/or
® A statement from the SSN holder that s/he did not consent to the
requestor’s use of his/her SSN.

DACA filings that contain BCU or FDNS findings:
o In light of this guidance, if a statement of findings (SOF) is not
supported or confirmed by evidence submitted by the requestor, the
case will be adjudicated on its merits.

[SOs may rely on the evidence contained in the A-file at the time of
adjudication to determine whether the requestor used a SSN in the manner
noted above. ISOs should consult with their supervisors if they believe
additional information or research is needed prior to adjudication. If the
requestor’s response to the NOID does not rebut the evidence contained
therein, a final denial should be 1ssued.

Categorization  If the BCU determines that the case presents issues of criminality, processing
of the DACA request must be categorized as either EPS or non-EPS, as
defined in the November 7, 2011 NTA memorandum.
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Non-EPS A DACA request posing issues of criminality that are based on IDENT non-
Cases EPS, as per the NTA policy memorandum, is handled by the BCU DACA
Team as follows:

¢ The BCU DACA Team will adjudicate Form [-821D, taking into
account all issues of criminality.

e If the case is approvable, the BCU DACA Team will approve the I-
821D for DACA and adjudicate the I-765 for employment
authorization.

e If an approval is not warranted, a denial for Form [-821D and Form I-
765 will be issued, pending supervisory review.

e  After the decisions have been rendered on Forms I-821D and I-765,
the A-file shall be routed to the NRC.

In non-EPS cases where the requestor has been arrested for a potentially
disqualifying criminal offense, but the court disposition is currently
unavailable because the criminal proceedings are pending, the BCU DACA
Team will issue RFE DACA 151 call up from Appendix D. The BCU DACA
Team will withhold adjudication until the requestor submits the court
disposition or receives SCOPS authorization to deny the case absent the court
disposition. The BCU DACA Team will initially provide 87 days for the
requestor to respond, but may issue a second RFE DACA 151 call up if the
requestor fails to provide the final court disposition within 87 days because
the criminal proceedings have not concluded.

Continued on next page
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Handling Procedures, Continued

EPS Cases

FOR OFFICIAL USE ONLY (FOUO) - LAW ENFORCEMENT SENSITIVE (LES)

A DACA request presenting issues of criminality that are deemed to be EPS,
as per the NTA policy memorandum, is handled by the BCU DACA Team.
The BCU DACA Team shall refer the case to ICE prior to adjudicating the
case, even if USCIS can deny the DACA request on its merits. The BCU
DACA Team will refer the DACA request to ICE using the RTI process.
The BCU DACA Team will suspend adjudication of the DACA request for
60 days, or until ICE provides notification of its action on the case,
whichever is earlier.

ICE Takes No Action or Does Not Respond: If ICE does not accept
the referral request or otherwise provide any notification of its action
within 60 days of the RTI:

L

The BCU DACA Team will adjudicate Form I-821D, taking
into account all issues of criminality, and in particular, the
issues presenting an EPS concern.

If the disposition of the criminal charges against the DACA
requestor is pending, the BCU DACA Team will deny the
DACA request on public safety grounds, because the
underlying issues of criminality are deemed to pose an EPS
concern, pursuant to the November 7, 2011 NTA
memorandum. The BCU DACA Team will also deny Form I-
765, requesting employment authorization.

If the disposition of the criminal charges against the DACA
requestor are final, the BCU DACA Team will deny Form I-
821D based on the issues of criminality and the conviction.
The BCU DACA Team will also deny Form I-765, requesting
employment authorization.

Upon denial, the BCU DACA Team shall refer the DACA
request to ERO, in accordance with the agreed upon method,
and update FDNS-DS.

Continued on next page
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Handling Procedures, Continued

EPS Cases » ICE Accepts the Referral: If ICE accepts the case, the BCU DACA

(continued) Team will follow the standard protocols outlined in the November 7,

2011 NTA memorandum.

Note: Requests involving issues of criminality that normally would not meet

the guidelines for consideration of deferred action will be denied, unless the
requestor is claiming that consideration is warranted due to exceptional
circumstances and fully documents such claim. Removal shall not be
deferred under DACA pursuant to this very limited exception without
concurrence from HQSCOPS. In these instances the case shall come to
HQSCOPS from the Service Center Director, through the appropriate chain
of command.
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H. Adjudicating Form 1-821D, Part 3, Criminal, National
Security, and Public Safety Information

Introduction

Questions 1 and
2: Arrested
for, charged
with, or
convicted of a
felony or
misdemeanor,
or significant
misdemeanor in
the United
States (includes
drug offenses
and driving
under the
influence of
drugs or
alcohol)

OR

arrested for,
charged with, or
convicted of a
crime in any
country other
than the United
States

When adjudicating Part 3 of Form I-821D, it is necessary to ensure that clear
information and evidence are present to make a final determination. Refer to
Chapter 6 for Background and Security Checks and Chapter 8, Section H, for
evaluating and handling criminality, public safety, and national security

1ssues.

If the requestor answers “No”:

If... And... Then...
There is no Case stays in
derogatory regular workflow.
information in the A- Continue to
File(s), (b))((mle) adjudicate.
etc.,

here 1s derogatory | The derogatory information | Case is handled by
information in the A- | clearly shows that the the BCU DACA
File(s) requestor does not meet the | Team.
| [etc., | DACA guidelines,

There 1s derogatory
information in the A-

File(s) [

The derogatory information
is unclear,

| |etc.,
There 15 derogatory

information in the A-

File(s),l |
e

tc.,

There are clear charges or
clear derogatory information,
but no clear judgment or
conviction,

(b)Y(1e)

If the requestor answers “Yes”:

If...

Then...

There is clear derogatory
information provided by the
requestor and/or in our records,

Team.

documentation,

No derogatory information can be
found in our records or it is unclear,
and the requestor did not provide
any additional information or

Case 1s handled by the BCU DACA

Continued on next page
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H. Adjudicating Form 1-821D, Part 3, Criminal, National
Security, and Public Safety Information, Continued

Questions 3 and
5: Security and
Related Issues —
Engaging in
Terrorist
Activities; or
Engaging in
Ordering,
Inciting,
Assisting, or
Otherwise
Participating in
Genocide,
Human
Trafficking,
and Other
Violent Crimes
Involving the
persecution of
Others

If the requestor answers “No”:

information in the

A-File(s), | ]

If... And... Then...
There 1s no Case stays in regular
derogatory (b))((77)1(9) workflow. Continue to

adjudicate.

I | etc.,
There is derogatory | The derogatory
information in the information clearly
A-File(s), shows that the
| etc., | requestor did or may
have engaged in
terrorist activities or
human rights
violations,
There is derogatory | The derogatory
information in the information is
A-File(s), unclear,
| etc.,

If the requestor answers “Yes’:

If...

Then..

There is clear derogatory
information provided by the
requestor and/or in our records,

information,

No derogatory information can be
found in our records or it is unclear
and the requestor did not provide
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H. Adjudicating Form 1-821D, Part 3, Criminal, National
Security, and Public Safety Information, Continued

Question 4:
Current and
Past Gang
Membership

(BXTe)

oXTe

If the requestor answers “No”:

information in the

IA-File(s),l |

If... And... Then...
There is no Case stays in regular
derogatory workflow. Continue to

adjudicate.

information in the

A-File(s)l ]
|

ete.,
There 15 The derogatory information | Case is handled by the
derogatory clearly shows that the BCU DACA Team.

requestor is or may be a
gang member,

information in the

A-File(s),| ]
|

etc.,

ete.,
There 18 The derogatory information
derogatory is unclear,

If the requestor answers “Yes”:

If...

Then...

There is clear derogatory
iformation provided by the Team.
requestor and/or in our records,

information,

No derogatory information can be
found in our records or it is unclear
and the requestor did not provide

Case is handled by the BCU DACA
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|. Fraud Review and Fraud Referrals

Immigration In the normal course of adjudication, officers should be aware of fraud

Fraud indicators. Fraud related concerns that arise during the course of background
and security checks should be addressed according to the March 2011 Fraud
Detection SOP and the 2008 ICE/USCIS Investigation of Immigration
Benefit Fraud MOA.

Fraud encompasses any material representation or omission, accompanied by
an intent to deceive. Establishing the elements of fraud is at the core of the
work performed during a fraud investigation. In the immigration context,
fraud is a willful misrepresentation of a material fact. An omission of a
material fact can also constitute a willful misrepresentation, rising to the level
of fraud. When reviewing an immigration request, a finding of fraud is
generally supported by the presence of the following three elements.
¢ There must have been a misrepresentation or concealment of a fact;
¢ The misrepresentation or concealment must have been willful; and
s The fact must be material. See Kungys v. U.S., 485 U.S. 759 (1988)
which indicates that a fact is considered material if it had a tendency
to influence the decision for the application or petition or shut off a
relevant line of inquiry.

A finding of fraud is also supported when the immigration filing contains
fraudulent documents that are germane,

The Fraud Detection and National Security (FDNS) Directorate
administratively investigates allegations of immigration benefit fraud and
produces a Statement of Findings (SOF) that adjudicators use to render their
decisions. Most fraud investigations are conducted under the authority of

§ 212(a)(6)(C)(1) of the Act. In the DACA context, the SOF will document
all fraud findings and underlying issues impacting the favorable exercise of
prosecutorial discretion.

Continued on next page
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|. Fraud Review and Fraud Referrals, Continued

Immigration
Fraud
(continued)

Individuals requesting DACA are not subject to the 212 inadmissibility
grounds, because they are neither applying for a visa nor secking admission to
the United States. They are, instead, seeking the administrative exercise of
prosecutorial discretion. Nevertheless, the presence of confirmed or
suspected fraud issues are germane in deciding whether the DACA requestor
merits the exercise of prosecutorial discretion. As a result, when an
individual is found to have committed fraud in connection with a DACA
request, the DACA request is denied not because the individual is
inadmissible due to fraud, but rather, because the fraud negates the exercise of
prosecutorial discretion to defer removal. Denials based on confirmed fraud
findings will be supported by a properly documented SOF generated by
CFDO. FDNS-DS must be updated to show that the DACA request was
actually denied for confirmed fraud. The officer must provide information on
the final outcome of a DACA request (¢.g., approved, denied, NTA) to the
BCU/CFDO so they may update FDNS-DS, accordingly.

When adjudicating Forms 1-821D and [-765 for DACA, officers will
complete a fraud referral sheet when there are articulable elements of fraud
found within the filing. When articulable fraud indicators exist, the officer
should refer the filing with a fraud referral sheet prior to taking any
adjudication action even if there are other issues which negate the exercise of
prosecutorial discretion to defer removal.

Continued on next page
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|. Fraud Review and Fraud Referrals, Continued

Immigration
Fraud
(continued)

FOR OFFICIAL USE ONLY (FOUO) - LAW ENFORCEMENT SENSITIVE (LES)

(bXTe)

If the CFDO is to resolve the articulated fraud after exhausting all reasonable
efforts and resources, the CFDO may refer the cases to appropriate field
office for interview, if an interview may resolve outstanding concerns.

The findings of the administrative or criminal investigation will be recorded
in FDNS-DS and reported in an SOF and placed in the A-file to enable
officers to make accurate and informed decisions on the DACA requests.

The CFDO will adhere to the Fraud Detection Standard Operating Procedures
for referring fraud cases filed under the DACA program to ICE.

DACA cases denied due to a confirmed finding of fraud shall be updated in
C3 as “Denial Notice with a Finding of Fraud Ordered” [EC] for tracking
purposes. In addition, DACA cases denied due to a confirmed finding of
fraud shall be referred for NTA issuance in accordance with the NTA
memorandum dated November 7, 2011. The appropriate NTA charge will be
determined on a case-by-case basis in consultation with local counsel.

Continued on next page
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l. Fraud Review and Fraud Referrals, Continued

System Updates  For reporting purposes, DACA file movement into and out of the CFDO will
for DACA File  require the following updates in C3:
Movement Into
and Out of ¢ “Sent to the Fraud Detection Unit (FDU) for Analysis”[C__Jwhen
CFDO sending a DACA request to the CFDO; and (bYT)E)
s “Return from Fraud Detection Unit (FDU) with Results” :
when receiving a DACA request from CFDO for final processing.
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Chapter 9: Decisions

A.Requests for Evidence

Request for For DACA requests, when requesting additional evidence, an RFE will be
Evidence (RFE) used. A NOID will rarely be used. Appendix D has a list of DACA RFE call
ups to be used when processing a DACA request.

Follow the steps below to process an RFE.

Step Action
1 Access “Adjudicate a Case” and wand 1n the Service Center barcode
on Form [-821D.
2 | Press [F10] and select “Case Review”.
3 Select
¢ Place in Suspense.
¢ Order Initial Evidence Request Notice.
4 | Press [ESC] until you are asked to exit.
5 | Prepare and send the RFE.
6 | Put an adjudication hold on the Form [-765.
7 | Keep the Form I-821D and 1-765 together in the A-file.
8 | Route the A-file to clerical/RFE hold as per local procedures.
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B. Notice of Intent to Deny

Notice of
Intent to
Deny (NOID)

Follow the steps below to process a NOID:

Step Action
1 | Access “Adjudicate a Case” and wand in the barcode on Form 1-821D.
2 | Press [F10].
3 | Select:
¢ Case Review.
s Place in Suspense.
¢ Intent to Deny Notice Ordered.
4 | Press [ESC] until you are asked to exit.
5 | Prepare and send the NOID.
6 | Put an adjudication hold on the Form I-765.
7 | Keep the Form I-821D and I-765 together in the A-file.
8 | Route the A-file to clerical/NOID hold as per local procedures.

Notice of Intent
to Deny (NOID)
—Local Counsel
and HQ

SCOPS Review
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C. Approvals

Approvals: Follow the steps below to verify information in C3 prior to processing an
CLAIMS approval.
Verification
(b)Y
Step Action
1 |
2 | Access “Adjudicate A Case” and wand in the A-file number barcode
of the DACA request you are working.
4 | Select the DACA request you are working and press [Enter].
5 | Verify that the address in the C3 system is the most up to date
address on record.
Update the address in C3 if necessary, and press [F4] to save the
changes.
6 | Verify all other information ficlds on the screen to ensure that the
name is spelled correctly, DOB is correct, etc.
Update any changes in C3 if necessary, and press [F4] to save the
changes.
7 | Press [F10] and select "Case Review".
& | Select "Review CI Data and Processing Screens” and ensure that the
data in the National System (CIS) 1s the same as in C3
If... Then...
There is an error in the C3, Make the correction and save it in
C3 by pressing [F4].
The CIS data has an error, Correct it by completing a CIS
Change Request Sheet and forward
using local procedure.
9 | Check the fee payment information for Form [-765. See Chapter 5
regarding NSF processing and handling procedures.
10 | Press [ESC] three times to return to the I-821D (I-821, with “3” Part
2) screen.
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C. Approvals, Continued

Approval Follow the steps below to process an approval for a DACA request.
Processing for
Initial I-821D (b))((77)I £)
Step Action
1 |
2 Place your approval stamp and signature in the “Action Block” of the I-
821D and note the validity dates directly under the approval stamp.
3 Access “Adjudicate A Case” and wand in the receipt number of the Form
1-821D.
4 From the I-821D (I-821, with “3” in Part 2) screen:
* Press [F10] and select “Approve the Case”.
* Then select “Approve - Order Notice” to access the approval
screen.
5 Select the appropriate approval phrase.
6 Complete the following fields:
¢ The valid from date is the date of approval.
¢ The valid to date is 2 years from date of approval.
* Send to Clerical — always change the “Y” to an “N”.
7 Press [F4] to save. You will be asked if you want to change case status.
Select “Yes”.
8 Press [ESC] until you are asked to exit.
9 Put in ROP order and place a pink coversheet on the left-hand side of the
file.
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D.Denials —

Denials — In general, the officer shall issue a denial whenever the requestor’s response
After RFEor {0 a Request for Evidence (RFE) or Notice of Intent to Deny (NOID) is
NOID insufficient to establish eligibility. There may be exceptions when a NOID or

second RFE is appropriate after an initial RFE.
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Denials —
Supervisory

Review

FOR OFFICIAL USE ONLY (FOUO) - LAW ENFORCEMENT SENSITIVE (LES)

When the denial involves one of the grounds listed below, obtain supervisory
review before issuing the denial when the requestor:

» Has a conviction for any crime committed before reaching age 18, and
was tried as an adult; or

¢ Has been convicted of a “significant misdemeanor;” or

¢ Has no criminal convictions and outwardly appears to meet the
guidelines in the Secretary’s June 15, 2012 memorandum; however,
based on other derogatory information obtained through routine
systems and background/security checks, there are credible reasons to
believe that the requestor poses a threat to national security or public
safety. If the requestor poses a threat to national security, the officer
should refer the proposed denial for supervisory review after the case
has been processed through the CARRP process; or

¢ Has one or more departures which he/she claims were “brief, casual,
and innocent” and therefore are not disruptive of the continuous
residence requirement; or

» Has not met the educational guideline; or

¢ [sin immigration detention at the time of filing Form [-821D and
remains in immigration detention; or

¢ (Cannot receive prosecutorial discretion because it is not consistent
with the Department of Homeland Security’s enforcement priorities.

If the convictions and/or arrests occurred before the requestor filed the Form
[-821D and the requestor did not disclose this derogatory information, include
the withholding of the material fact(s) as one of the reasons for not exercising
prosecutorial discretion in the case.

When a DACA request is denied, the denial shall be issued using the
Appendix F. In instances where an individual is unable to establish he or she
warrants a favorable exercise of prosecutorial discretion under this process,
and no other checkbox applies except “You have not established that you
warrant a favorable exercise of prosecutorial discretion,” supervisors must
refer the case to HQSCOPS through the normal chain of command.

Before routing the A-file to a supervisor, the officer should place a
supervisory hold on the case in C3. After the supervisor concurs with the
issuance of a denial, the officer shall check the appropriate box on the denial
template and process the cases in the system for denial. See Appendix F for
the DACA Denial Template. If the supervisor determines that the case should
be approved, process for approval and document the file as appropriate.

In novel, complex, or sensitive cases, or cases that require a paragraph denial
that are not included in Appendix K, supervisors will refer the case to
HQSCOPS, through the normal chain of command.

Continued on next page
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D. Denials, Continued

Denial When the denial falls under one of the categories that requires supervisory
(continued) review, ensure that concurrence has been obtained before processing the
DACA request for denial.
(L))
Step Action
1 |

2 | Place your denial stamp and signature in the “Action Block” of the I-821D.

NOTE: The date on the denial stamp should be the date of adjudication. Access
“Adjudicate a Case” and wand in the barcode on Form [-821D

3 | Access “Adjudicate a Case” and wand in the receipt number of Form I-821D.

4 | Press [F10].

5 | Select:

s “Deny the Case”.

s “Order Denial Notice”.

s  “Yes” to the prompt, “Change Case Status?”

6 | Remove the Supervisor Hold:

s Press [ALT] + [F8&] at the same time,
s Enter User ID and Password.

s Press [F4].

¢ Select “Confirm Action”.

7 | Press [ESC] until you are asked to exit.

8 | Prepare and send the denial.

9 | Putin ROP order and place a pink coversheet on the left-hand side of the file over the
denial letter.

10 | Process Form I-765 for denial. See Chapter 12.

Continued on next page
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D. Denials, Continued

Abandonment Abandonment denials do not require supervisory review. Abandonment
Denial Letters denials are initiated on Form I-821D in the following:

¢ The requestor fails to respond to an RFE or NOID;

¢ The requestor fails to appear at an ASC for biometrics collection within
the specified time frame, after failure to respond to an RFE, Refer to
Chapter 5 of this SOP.

Abandonment  After ALL A-files have been retrieved when processing an [-821D (unless
Denials adjudicating in a T-file if unable to obtain the A-file), follow the steps below
to process an abandonment denial.

Step Action

1 | Ensure that no other addresses exist:

1. Review the file for any correspondence received,

2. Review the returned envelope for any changes from the post office;

3. Check C3, National Claims, and AR11 for an alternate address or
an address change;

4. Check the systems to see if a more recent DACA request was
submitted with updated address; and

5. Check Forms [-821D and [-765 to ensure that there is no different
address provided between the two forms.

(b)™)e) |2
) 3 | Access “Adjudicate a Case”.
4 | Press [F10].
5 | Select:
* Deny the Case.
¢ Order “Abandonment Denial Notice,” if denial paragraph
information pops up, press
“ESC” once.
* Press I'4 to save.
*  “Yes” to the prompt “Change Case Status?”
Continued on nextpage
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D. Denials, Continued

Abandonment Denials

(continued)

Denial for
NSF

Step Action

6 | Remove the Supervisory Hold at the main screen:
o Press [ALT] + [F8] at the same time.

o Enter User ID and password.

s Press [F4].

s Sclect “Confirm Action”.

7 | Press [ESC] until you are asked to exit.

8 | Place your denial stamp and signature in the “Action Block” of the I-

821D.
NOTE: The date on the denial stamp should be the date of

adjudication.

9 | Prepare and send the denial.

10 | Putin ROP order and place a pink coversheet on the left-hand side of
the file over the denial letter.

11 | Process the Form I-765 for denial. See Chapter 12.

NOTE: If the RFE/NOID was not stamped as a “No Response,” the officer
should write it on the document. A “No Response” will ALWAYS remain on
top of the application for proper ROP and the officer will place the
denial/withdrawal letter on top of the “No Response.”

When Form [-765 has been “rejected” for NSF, for the $380 1-765 fee and/or
the $85 biometrics fee, Form 1-821D shall be denied as the DACA filing did
not include a concurrently filed [-765 and 1-821D. The officer shall select the
appropriate denial box on the denial template and update C3 to reflect the
denial. After processing the case for denial and updating the system, hold the
A-file for 45 days and then forward to the NRC, if a request to review is not
received through SRMT.
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Chapter 10: Post Denial Process

Determining 1. Review the grounds for denial.

Appropriate

Acti.on After 2. If the denial grounds do not involve criminal, national security, or public
Denial safety issues, hold the A-file for 45 days and then forward to the NRC, if

a request to review is not received through SRMT,

3. If the denial involves criminal, national security, or public safety issues,
refer to the November 7, 2011, memorandum entitled, Revised Guidance
for the Referral of Cases and Issuance of Notices to Appear (NTAs) in
Cases Involving Inadmissible and Removable Aliens. Confirmed fraud
denials also warrant NTA issuance. See Appendix B.

4. The NTA unit will determine whether NTA issuance is appropriate under
the NTA memorandum referenced above.
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Chapter 11: Returned Mail

Check for When notices are returned as undeliverable, the officer should:
Address 1. Review the file for any correspondence received,
Changes 2. Review the returned envelope for any changes from the post office,

Check C3, National Claims, and AR11 for an alternate address or an
address change;

3. Check the systems to see if a more recent DACA request was
submitted with an updated address; and

4. Check both Form I-821D and the [-765 to ensure that there is no
different address provided between the two forms.

RFE, NOID, When an RFE, NOID, or Intent to Terminate is returned to the Service Center
Intent to as undeliverable, follow all procedures above to locate a new address and re-
Terminate mail the RFE, NOIT or Intent to Terminate after updating C3.

If there is no other address to use and the response time indicated has not
passed, the file should be placed on hold in accordance with local procedures
for the remainder of the response time.

If there is no other address found and Then...

the response time has passed on the...

RFE Deny as an abandonment
denial.

NOID (with NO criminal content), Deny for cause.

Intent to Terminate, Terminate DACA.

Denial Notice When a denial 1s returned to the Service Center as undeliverable, follow all
procedures above to locate a new address and re-mail the denial.

If there is no new address and the | Then...
45 days...
Have NOT passed, Hold file
Have passed, Send to the NRC if no further
communication is received
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Chapter 12: Employment Authorization

A. General Information

(©)(33) The eligibility category for employment authorization based on a grant of
Eligibility deferred action is 8 C.F.R. § 274a.12(c)(14). To distinguish DACA-related
Category EADs from other deferred action EADs, the (c)(33) code will be used.
Evidentiary For a (c)(33) EAD, the individual must be approved for DACA.
Requirements
The information needed to assess economic necessity is collected on the Form
[-765WS. This worksheet should have been reviewed during the adjudication
of Form 1-821D.
Before proceeding with the adjudication of the Form 1-765, review C3 to
ensure that there is no outstanding RFE, as the RFE would have been issued
during the adjudication of Form 1-821D.
Validity Period  The “valid from” date is the date of approval and the “valid to” date is 2 years
of (¢)33) EAD  minus one day from the date of approval or to the end date of the deferred
removal date under DACA, whichever is earlier.
8 C.F.R. Pursuant to 8 C.F.R. § 274.12(c)(14), the EAD is predicated on a grant of
§2742.13(d) - deferred action. Since Forms 1-821D and I-765 are filed concurrently for
~ ]')ay Time DACA, Form I-821D will be adjudicated first. If Form 1-821D is approved,
P erll;jf])to Issue o1 Form 1-765 would be approved under the (c)(33) code to distinguish the
an DACA related EADs from other deferred action EADs. Since approval of the
Form I-821D is a prerequisite, and since the EAD is based upon a grant of
DACA, the 90-day EAD clock begins after Form I-821D is approved for
DACA.
Continued on next page
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A. General Information, Continued

Reasons for The DACA requestor should indicate one of the following reasons for filing:
Filing
s Permission to accept employment: The initial request for employment
authorization under an eligibility category; or
¢ Replacement (of lost or stolen employment authorization document): A
request to replace a lost, stolen, mutilated, or incorrect EAD.

If neither of these boxes is checked, verify the Form 1-821D approval in C3 to
ensure that removal has been deferred under DACA and then check the Form
[-765 history in C3 to see if a prior EAD has been issued under the (¢)(33)
eligibility category. If yes, process the Form 1-765 EAD as a replacement. If
no, process the Form [-765 EAD as an initial EAD. If a prior replacement
EAD under the (c)(33) eligibility category has been issued, refer the case to
CFDO.
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B. Adjudication

Verification of  Access C3 and follow the steps below to verify the information:

Forms I-821D -
and 1-765 Step Action

instructions.)

1 Verify that the requestor has a pending or an approved initial I-
821D on file. (If no, see the denial section for processing

3 o Check the signatures on Form I-765.
¢ Verify that the biometrics are present.

Biometrics Officers must check the Image Data field to determine if the requestor’s
biometrics (photograph, fingerprints, signature) have been received. Images

should be checked PRIOR to approving the case.

If ... Then ...

there isa “Y” the biometrics have been received.

there is a “W” the biometric(s) have been waived.

the fields are then the data was not captured and a card will not
blank print.

If the requestor 1s a child less than 14 years of age, there should be a Waiver

(W) for fingerprint and signature.
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B. Adjudication, Continued

Approvals All corrections made to the information contained on Form 1-765 must be
made on the face of the application in red.

Application When approving Form 1-765, follow the steps below for proper annotation of
Annotations the form;
Step Action
1 Check the box marked Application Approved.
2 Verify the correct box “initial” or “replacement” is checked
according to the following chart:
If the correct box is... | Then circle...
“initial”, “Employment Authorized” in step 2.
“replacement”, “Employment Authorized” in step 2.
3 Fill in the validity period.
4 Write the A number in the Remarks box. This must match the A-
number located in block 10 of Form I-765.
5 Write the correct category in the top left corner where indicated.
This must match the category in block 16 of Form 1-765.
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B. Adjudication, Continued

CLAIMS Follow the steps below to update C3 for 1-765 approval.
Updating for
Approvals
(b)(@)e)
Step Action
1
2 Stamp and sign the action block.
3 Access “GUI Adjudication” and wand or type in the receipt number of the [-765.
4 Verify the eligibility category, A-number, name and address.
5 s Press [F10] or click on the “Adjudicate” button.
s Double click on “Approve the Case”.
s Then “Approve - Order Notice”.
6 Click on the drop-down arrow to the right of the ‘Paragraph’ block, or
Use the down arrow key and select “Approval — Card Sent to Applicant.”
7 Click “Save” then “Yes”.
8 s Press [ESC] or the “Cancel” button, and
s Then press “Yes” to exit form.
9 Place a pink coversheet on the left-hand side of the file.
10 | In the alternative, the approval may be updated using I-765 Express per existing
protocols.
NOTE: If you go back into the approval screen to view the data before
exiting the form after approving, then you must press the “save” button again
to retain the approval. If the information is not saved, then a card will not be
generated.
Continued on next page
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B. Adjudication, Continued

Notice of Intent  Officers will prepare the intent to deny letter, annotate the worksheet, and
to Deny (NOID) update CLAIMS as follows:

Step Action
1 Access “GUI Adjudication” and wand in or type in the receipt
number of Form 1-765.
2 e DPress [F10], or
s Click on the “Adjudicate” button.
3 ¢ Double click on “Case Review”.
s Then “Place in Suspense”.
s Then “Intent to Deny”.
4 Click on “Yes”.
5 Press [F4] and escape back to the initial screen.
6 Prepare and send the NOID.
NOTE: Make certain all letters are spell checked and previewed
prior to sending.
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B. Adjudication, Continued

Denials

(BXTe)

FOR OFFICIAL USE ONLY (FOUO) - LAW ENFORCEMENT SENSITIVE (LES)

Follow the steps below when denying a case.

Step Action
1 ¢ Check the box “Application Denied” on the face of the
application.
¢ Check the “Failed to establish eligibility...” box on the face of
the application. The basis for checking this box is that the
individual does not have his/her removal deferred under
DACA.
2
3 Access “GUI Adjudication” and verify the eligibility category,
A-number, name and address.
4 ¢ Press [F10], or
o Click on the “Adjudicate” button.
5 ¢ Double click on “Deny the Case”.
e Then “Order Denial Notice” (denial for cause) OR “Order
Abandonment Denial Notice” (denial due to abandonment).
NOTE: If you are terminating Form 1-765 based on a DACA
termination, select the appropriate phrase for termination.
6 ¢ Click “Yes” to continue then “Close”, or
® Press [ESC] twice.
7 » When the ‘Supervisor Hold” box comes up, click “OK”.
e Press [Shift] + [F&].
s Click “Yes” to remove supervisor hold.
NOTE: You can also click on “Remove Hold” then “Remove
Supervisor Hold” on the toolbar at the top.
8 s Press [ESC] or the “Cancel” button.
e Press “Yes” to exit form.
9 Place your denial stamp and signature in the “Action Block” of
Form I-765.
NOTE: The date on the denial stamp should be date of
adjudication.
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Version August 28,2013 122

This document is FOR OFFICIAL USE ONLY. It contains information that may be exempt

from public release under the Freedom of Information Act (5 U.S.C. § 552). This decument is to be controlled, handled, transmitted, distributed,
and disposed of in accordance with DHS policy rejating to Sensitive But Unclassified (SBU) information, and is not to be released to the public or
other personnel who do not have a valid “need-to-know” basis without prior approval from the

originator

122



B. Adjudication, Continued

Denials
(continued)
Step Action
10 | For cases NOT going to the NTA team:
¢ The denial for the Form I-765 is included in the DACA Denial
Template. See Appendix F.
e Place a pink coversheet on the left-hand side of the file over
the denial letter.
NOTE: When denying only the Form 1-765 for abandonment, an
officer should use the DACA Form I-765 Abandonment Denial.
11 | Charge out the file using local procedure.
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C.Replacement Cards

Evidence The following evidence is required for replacement cards:
Required ¢ Biometrics from the applicant’s most recent ASC visit.
¢ Original signature. All applicants age 14 and over must sign their own
application. The contractor can obtain the signature from Form [-765 and
waive the fingerprint when scanning and producing an EAD.
¢ Current card issued with validity dates that have NOT expired.
¢ Valid fingerprints are not required in order to issue a replacement EAD.

Validity Dates ~ When issuing a replacement card the validity period should mirror the dates
authorized under the previous card.

Biometrics Upon receipt, the contractor will clone from biometrics from the applicant’s
most recent ASC visit.
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Chapter 13: Use of Service Request
Management Tool (SRMT) to

Introduction USCIS will accept SRMTs from DACA denials based on a claim that the
denial is incorrect and the denial is based on an administrative
error. Specifically, USCIS will accept SRMTs where the requestor believes
that USCIS incorrectly denied his’her DACA request for one or more of the
reasons listed in this chapter of the DACA SOP.

History Action  When responding to a request to review a denied DACA request, C3 must be

Codes (HAC)  ypdated with the appropriate History Action Code (HAC) created to track the
specific action taken and to denote that the SRMT involved a denied DACA
request. The following HACs will be used:

o When Providing an Interim Response to a Request Received Via
SRMT to Review a Denied DACA Request: The HAC code used is
SRMT DACA.

o When Reopening a Denied DACA Request on Service Motion: The
HAC code used is SRMT DACA Reopened on Service Motion.

o When Approving a Denied DACA Request that has been Reopened
on Service Motion: The HAC code used is SRMT DACA Approved
on Service Motion.

o When Affirming the Denial of a DACA Request that has been
Reopened on Service Motion: The HAC code used is SRMT DACA
Denial Affirmed.

Templates When providing an interim response to review a denied DACA request,
standard response templates must be used for the interim response and when
the denial is affirmed. When the denied DACA request is approved on
Service Motion, the standard approval notice will be generated from C3.
Appendix G contains the following templates:

¢ DACA SRMT call-ups for interim SRMT responses.
¢ DACA SRMT call-ups to respond that the denial was correct and is
affirmed.

Continued on next page
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Use of SRMT to Respond to Request to Review
Certain Denials

Administrative  Follow the steps below when an SRMT is filed due to a claimed
Errors related  administrative error related to:

to Material
Facts

The denial of the DACA request on the grounds that the requestor did
not come to the United States prior to reaching his/her 16™ birthday,
but the evidence submitted at the time of filing shows that the
requestor did, in fact, arrive before the required age; or

The denial of the DACA request on the grounds that the requestor
was under age 15 at the time of filing, but not in removal proceedings,
but the evidence submitted at the time of filing and/or systems checks
show that the requestor was, in fact, in removal proceedings when the
DACA request was filed; or

The denial of the DACA request on the grounds that the requestor was
not under the age of 31 on June 15, 2012, but the evidence submitted
at the time of filing shows that the requestor did not exceed the upper
age limit on June 15, 2012; or

The denial of the DACA request on the grounds that the requestor was
not in an unlawful immigration status on June 15, 2012, but the
evidence submitted at the time of filing shows that the requestor was,
in fact, in a lawful status on June 15, 2012; or

The denial of the DACA request on the grounds that the requestor was
not physically present in the United States on June 15, 2012, up
through the date of filing, but the evidence submitted at the time of
filing establishes that the requestor was, in fact, present.

Step Action

1

Request the file,

Respond to the SRMT with an interim response.

Update C3 (with HAC code), indicating SRMT DACA.

2
3
4

Reopen the 1-821D and I-765 on Service Motion and update C3 with
the HAC Codes SRMT DACA Reopened on Service Motion for each
form.

Route the file to the reviewing ISO.

Continued on next page
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Use of SRMT to Respond to Request to Review Certain
Denials, Continued

Administrative
Errors Related Step Action
to Material 6 The ISO will review the claimed administrative error.
Facts
(continued) Ifthe | Then...
denial...
Was ¢ The ISO will route the filing to the SISO for
correct, concurrence.
¢ The SISO will concur or not concur and route back to
the ISO for appropriate systems updating.
o [ SISO concurs, the ISO updates C3 with HAC code
SRMT DACA Denial Affirmed and respond to the
DACA requestor using the appropriate DACA SRMT
call-up found in Appendix G.
o If SISO does not concur, follow the instructions
below (Was Not Correct).
Was not |  The SISO routes the filing to the ISO for review.
correct, | e The ISO approves Forms 1-821D and 1-765.
 The ISO updates C3 with the HAC code SRMT
Approved on Service Motion for each form to show
that the case to show that the case was approved
on Service Motion.
Wasnot |  The ISO will route the filing to the SISO for
correct, concurrence.
but other | o If the SISO concurs, the ISO will re-deny the case.
reasons ¢ The ISO updates C3 with the HAC code SRMT
for denial | DACA Denial Affirmed for each form.
still exist, | o The ISO produces a new denial using the SRMT
denial template found in Appendix H.
Continued on next page
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Use of SRMT to Respond to Request to Review Certain

Denials, Continued

Requestor did  Follow the steps below when an SRMT is filed due to a claimed
Appear to Have administrative error related to the requestor’s biometrics collection.

Biometrics
Collected at a Step Action
USCIS ASC - -
1 Review the electronic systems to see whether the requestor had

his/her biometrics taken. Request the A-file (if needed).

2 Reopen Forms 1-821D and 1-765 on Service Motion.

Motion, for both forms.

3 Update C3 with HAC codes SRMT DACA Reopened on Service

4 Send an interim SRMT response using SRMT DACA 1 call-up.
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Use of SRMT to Respond to Request to Review Certain
Denials, Continued

Requestor did
Appear to Have
Biometrics
Collected at a
USCIS ASC
(continued)

If the Then...
requestor...
Did not have The reviewing officer should check:
his/her + Returned Mail
biometrics ¢ Address Changes
taken, ¢ Rescheduling Requests
¢ The BPU ASC Reschedule Spreadsheet
If you... ‘Then...
Locate returned mail, | & Initiate ASC appointment

an address change, or

a rescheduling request,

rescheduling.

After the biometrics results are
received, adjudicate the case.
If Form [-821D is approved,
approve Form [-765.

Update C3 with HAC SRMT
DACA Approved on Service
Motion for each form.

[f denied, 1ssue a denial using
the SRMT denial template.
Update C3 with HAC SRMT

Denial Affirmed for each form.

Do not locate any
returned mail, address
change, or
rescheduling request,

Respond to the SRMT that the
denial stands, using the SRMT
denial template.
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Use of SRMT to Respond to Request to Review Certain

Denials, Continued

Requestor did
Appear to Have | If the Then...
Biometrics requestor...
Sg‘é‘}cgfsact 2 | Didhave e The ISO will adjudicate Forms 1-821D and 1-765.
(continued) his/her - » IfForm I-821D is approved, ISO approves Form I-765.
biometrics » [SO updates C3 with HAC SRMT DACA Approved on
taken, Service Motion for each form.
o If denied, ISO issues a denial using the SRMT denial
template.
o ISO updates C3 with HAC SRMT DACA Denial Affirmed
for each form.

Requestor Follow the steps below when an SRMT is filed due to a claimed
requested that  administrative error related to the request to reschedule the ASC appointment.
His/Her
Biometrics Step Action
Appointment 1 Request the A-file.
at a USCIS 2 Reopen Forms 1-821D and 1-765 on Service Motion.
ASC be 3 Update C3 with HAC code SRMT DACA Reopened on Service
Rescheduled Motion for both forms.
Prior to the 4 Send an interim SRMT response using SRMT DACA 2 call-up.
Scheduled
Date
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Use of SRMT to Respond to Request to Review Certain

Denials, Continued

Requestor
requested that
His/Her
Biometrics
Appointment at
a USCIS ASC
be Rescheduled
Prior to the
Scheduled Date
(continued)

Step

Action

5

Review the filing and SRMT to determine if a request was received to

reschedule the ASC Appointment.

If the requestor... | Then...
Requested to have | e The ISO will schedule a new ASC
his/her biometrics appointment and route the A-file to the
appointment appropriate holding shelf to await the
rescheduled, prior biometrics results.
to the scheduled | o Adjudicate the case after the biometrics
date, results are received.
o IfForm [-821D is approved, approve
Form I-765.
s Update C3 with HAC SRMT DACA
Approved on Service Motion for each
form.
o If denied, issue a denial using the SRMT
denial template.
s Update C3 with HAC SRMT DACA
Denial Affirmed for each form.
Did notrequestto | » Respond to the SRMT that the denial
have his/ her stands, using the SRMT denial template.
biometrics
appointment
rescheduled, prior
to the scheduled
date,
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Use of SRMT to Respond to Request to Review Certain

Denials, Continued

Requestor Paid  Follow the steps below when an SRMT is filed due to a claimed
the Filingand  administrative error related to Non-Sufficient Funds.

Biometric fees
for the I-765

Review the clectronic systems to see whether the requestor paid the

associated fees with the filing.

Step Action
1 Records Division reviews electronic systems to determine if the fee
was paid timely and properly (if necessary, Request the A-file)
2 Reopen Forms [-821D and 1-765 on Service motion.

3 Update C3 with HAC code SRMT DACA Reopened on Service
Motion, for both forms.

4 Send an interim SRMT response using SRMT DACA 3 call-up.

If the Records Then...

Division

determines...

The appropriate fees | #  Respond to the SRMT that the denial stands, using the
were not paid, SRMT denial template.

The appropriate fees | # The ISO obtains the file and schedules a new ASC
were paid, appointment and routes the A-file to the appropriate

holding shelf to await the biometrics results.

Adjudicate the case after the biometrics results are
received.

If Form I-821D is approved, approve Form I-765.
Update C3 with HAC code SRMT DACA Approved on
Service Motion for each form.

If denied, issue a denial using the SRMT denial
template.

Update C3 with HAC code SRMT DACA Denial
Affirmed for each form.
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Use of SRMT to Respond to Request to Review Certain
Denials, Continued

USCIS Denied  Follow the steps below when an SRMT is filed due to a claimed

the Request for  administrative error related to the requestor’s response to a RFE.
DACA Based

on Step Action
Abandonment 1 Request the A-file.
;1?1;2;01' 2 Reopen Forms [-821D and 1-765 on Service motion.
Claims He/She 3 Upd;lte C3 with HAC code SRMT DACA Reopened on Service
did Respond to Motion, for bloth forms. -
a RFE Within 4 Send an interim SRMT response using SRMT DACA4 call-up.
the Prescribed 5 Review A-file and local systems to determine if a response to the RFE
Time was received before the due date.
If the requestor... | Then...
Responded tothe | e  Route the filing to the reviewing officer,
RFE within the »  Adjudicate based on the evidence
prescribed time, submitted initially and the RFE response.
o If Form [-821D is approved, approve
Form I-765.
*  Update C3 with HAC code SRMT
DACA Approved on Service Motion for
each form.
e If denied, issue a denial using the SRMT
denial template.
*  Route to SISO for denial concurrence
»  Update C3 with HAC code SRMT
DACA Denial Affirmed for each form.
Did not respond s Respond to the SRMT that the denial
within the required stands, using the SRMT denial template.
time, or no
response was
received.
Continued on next page
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Use of SRMT to Respond to Request to Review Certain
Denials, Continued

USCIS Mailed
the RFE to the

Wrong Address

and the
Requestor
Submitted a
COA Prior to
the RFE
Issuance

FOR OFFICIAL USE ONLY (FOUO) - LAW ENFORCEMENT SENSITIVE (LES)

Follow the steps below when an SRMT is filed due to a claimed
administrative error related to the requestor’s change of address.

Step

Action

1 Request the A-file.

2 Reopen Forms 1-821D and I-765 on Service Motion.

3 Update C3 with HAC code SRMT DACA Reopened on Service

Motion, for both forms.

4 Send an interim SRMT response using SRMT DACA 5 call-up.

5 Verify the requestor’s address.

If the requestor...

Then...

Filed a change of
address, prior to
the issuance of an
RFE,

¢ Re-issue the RFE with a new 87-day response time
to the correct address and route the A-file to the
RFE hold shelf.

» After the RFE response is received, adjudicate
Forms [-821D and I-765 based on the evidence
submitted initially and the RFE response.

e If Form I-821D is approved, approve Form I-765.

¢ Update C3 with HAC code SRMT DACA Approved
on Service Motion for each form.

« If denied, issue a denial using the SRMT denial
template.

» Update C3 with HAC code SRMT DACA Denial
Affirmed for each form.
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Use of SRMT to Respond to Request to Review Certain

Denials, Continued

USCIS Mailed

the RFE to the | If the requestor... | Then...

Wrong address | Did not file a COA | Review that the RFE was sent to the correct address.
and the prior to the

Requestor issuance of an If the RFE was | Then,

Submitted a RFE, sent to,

COA Prior to The correct Respond to the SRMT stating
the RFE address, that the denial stands, using
Issuance the SRMT denial template.
(continued)

An incorrect
address,

Route the filing to the SISO.
The ISO shall re-issue the
RFE with a new 87-day
response time to the correct
address and route the A-file to
the RFE hold shelf.

After the RFE response is
received, adjudicate Forms [-
821D and I-765 based on the
evidence submitted initially
and the RFE response.

If Form 1-821D is approved,
approve Form 1-765.

Update C3 with HAC code
SRMT DACA Approved on
Service Motion for each form.
If denied, issue a denial using
the SRMT denial template.

Update C3 with HAC code
SRMT DACA Denial
Affirmed for each form.
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Chapter 14: DACA Termination

Removal
Deferred Under
DACA -
Requestor did
not Satisfy the
Guidelines

Fraud

If it comes to the attention of an officer that removal was deferred under
DACA in error, the officer should reopen the case on Service motion and
issue a Notice of Intent to Terminate, unless there are criminal, national
security, or public safety concerns (see below). The individual should be
allowed 33 days to file a brief or statement contesting the grounds cited in the
Notice of Intent to Terminate. The Notice of Intent to Terminate should
include a statement that if deferred action for childhood arrivals 1s terminated,
any associated employment authorization granted during the period of
deferred action will be terminated for cause.

If the adverse grounds are not overcome, or no response is received to the
Notice of Intent to Terminate, the officer should prepare a Termination Notice
and seek supervisory review of the draft Termination Notice, prior to
issuance. The Termination Notice should indicate that the individual’s
employment authorization is terminated for cause as of the date of the notice.

If it comes to the attention of an officer that an individual committed fraud in
seeking deferral of removal under DACA, the officer should reopen the case
on Service motion and issue a Notice of Intent to Terminate. The individual
should be allowed 33 days to file a brief or statement contesting the grounds
cited in the Notice of Intent to Terminate. The Notice of Intent to Terminate
should include a statement that if deferred action for childhood arrivals is
terminated, any associated employment authorization granted during the
period of deferred action will be terminated for cause.

If the adverse grounds are not overcome, or no response is received to the
Notice of Intent to Terminate, the officer should prepare a Termination Notice
and seek supervisory review of the draft Termination Notice prior to issuance.
The Termination Notice should indicate that the individual’s employment
authorization is terminated for cause as of the date of the notice.

The decision to issue a Notice of Intent to Terminate based on fraud should be
supported by a fully documented SOF and any other relevant
documents/information. The terminated DACA case must also be
appropriately recorded in FDNS-DS.

Continued on next page
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DACA Termination, Continued

Criminal,
National
Security, or
Public Safety
Issues

FOR OFFICIAL USE ONLY (FOUO) - LAW ENFORCEMENT SENSITIVE (LES)

If disqualifying criminal offenses or public safety concerns, which are
deemed to be EPS, arise after removal has been deferred under DACA, the
officer should forward the case to the BCU DACA Team who, in turn, will
refer the case to ICE and follow the handling procedures outlined in the
November 7, 2011 NTA memorandum for EPS cases. If ICE accepts the
case, the issuance of the NTA will result in the termination of DACA. Upon
the filing of the NTA with EOIR, the individual’s employment authorization
terminates automatically.

If ICE does not accept the case or if the disqualifying criminal offense is
non-EPS per the November 7, 2011 NTA memorandum, the BCU DACA
Team should reopen the case on Service motion and issue a Notice of Intent
to Terminate. The individual should be allowed 33 days to file a brief or
statement contesting the grounds cited in the Notice of Intent to

Terminate. The Notice of Intent to Terminate should include a statement that
if deferred action for childhood arrivals is terminated, any associated
employment authorization granted during the period of deferred action will
be terminated for cause.

If the adverse grounds are not overcome, or no response is received to the
Notice of Intent to Terminate, the officer should prepare a Termination
Notice and seek supervisory review of the draft Termination Notice prior to
issuance. The Termination Notice should indicate that the individual’s
employment authorization is terminated for cause as of the date of the
notice. Consequently, the Class of Admission (COA) code in CIS should be
changed to DAT (Deferred Action Terminated) for employment verification
purposes. Additionally, the BCU DACA Team should forward the
individual’s name to ERO.

If national security concerns arise after removal has been deferred under
DACA, the case should go through the CARRP process, per established
CARRP protocols.

Continued on next page
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DACA Termination, Continued

Enforcement If after consulting with ICE, USCIS determines that exercising prosecutorial
Priority — discretion after removal has been deferred under DACA is not consistent with
DACA Not the Department of Homeland Security’s enforcement priorities, and ICE does
Automatically 4t plan to issue an NTA, the officer should refer the case to HQSCOPS,
Terminated though the normal chain of command, to determine whether or not a NOIT is
appropriate. If it is determined that the case warrants final termination, the
officer will issue DACA 603 — Termination Notice [Enforcement Priority;
Not Automatically Terminated] from the Appendix .
System The following new HACs must be used as appropriate when updating a
Updates Notice of Intent to Terminate DACA and a DACA Termination Notice in
C3:

Intent to Terminate DACA Notice Ordered
Intent to Terminate DACA Notice Sent
DACA Termination Notice Ordered

DACA Termination Notice Sent

DACA EAD Card Returned After Termination

After terminating DACA, the Class of Admission (COA) code in CIS should
be changed to DAT (Deferred Action Terminated) for employment
verification purposes.

See Appendix I for Notice of Intent to Terminate and Termination Notice.
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Chapter 15: Processing Form I-131, Application
for Travel Document for Individuals With
Approved Form |I-821D, Consideration of

Deferred Action for Childhood Arrivals (DACA)

Introduction

Prescribed
Conditions for
Advance Parole

Parole is the authorization to allow an otherwise inadmissible person to
physically proceed into the United States under certain safeguards and
controls. Parole is not an admission. The legal authority for parole is found in
§ 212(d)(5)(A) of the Act. Under this statutory authority, DHS may, as a
matter of discretion, parole an individual into the United States under
prescribed conditions. Parole is granted on a case-by-case basis for urgent
humanitarian reasons or significant public benefit. Advance parole is
generally granted prior to the individual’s departure from the United States.
Form I-512L evidencing such a grant is generally the document accepted by a
transportation company to allow individuals travelling without a visa to return
to the United States.

In accordance with the discretionary authority provided in § 212(d)(5)(A) of
the Act, USCIS will determine whether a DACA recipient’s purpose for
international travel is justifiable based on the circumstances he or she
describes in his or her request. Generally, USCIS will only grant advance
parole if the applicant’s travel abroad will be in furtherance of:
¢ humanitarian purposes, including travel to obtain medical treatment,
attending funeral services for a family member, or visiting an ailing
relative;

* cducational purposes, such as semester-abroad programs and
academic research, or;

* employment purposes such as overseas assignments, interviews,
conferences or, training, or meetings with clients overseas.

Travel for vacation is not a valid basis for advance parole.

Continued on next page
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For humanitarian purposes the applicant must show that the travel is for the
Advance purpose of:

Parole ¢ Obtaining medical treatment;

Requested for » Attending funeral services for a family member; or
Humanitarian ¢ Visiting an ailing relative.

Purposes

Evidence to demonstrate this purpose includes, but is not limited to:

o A letter from the applicant’s physician explaining the nature of
his or her medical condition, the specific medical treatment to
be sought outside of the United States, and a brief explanation
why travel outside the U.S. is medically necessary; or

s Documentation of a family member's serious illness or death.
Continued on next page
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Processing Form I-131, Application for Travel Document for
Individuals With Approved Form [-821D, Continued

Advance Parole  For educational purposes the applicant must show that the travel will be

Requested for  undertaken for educational pursuits.
Educational

Furposes s Examples include semester abroad programs or travel necessary to

conduct academic research.

® Travel during an academic year unrelated to academics (e.g., a
vacation) is insufficient to qualify as an educational purpose.

* Evidence to demonstrate this purpose includes, but is not limited to:

s A letter from a school employee acting in an official
capacity describing the purpose of the travel and explaining
why travel is required or beneficial; or

* A document showing enrollment in an educational program
requiring travel.

Advance For employment purposes the applicant must show that the travel relates to

Parole fulfilling job requirements.
Requested for

Employment

Purposes o These purposes will also include the pursuit of a position in the United

States with a foreign employer.
s Examples include an overseas assignment, an interview, a conference,
training, or a meeting with overseas clients.
» Evidence to demonstrate employment purposes includes, but is not
limited to:

o A letter from the applicant’s employer or conference host
describing the need for travel; or

¢ A document showing a specific employment need, such as a
conference program, that also shows the applicant’s
participation.

Expedites As a general matter of course, expedite requests will not be granted, because
USCIS will make every effort to process the advance parole request quickly;
however, in a dire emergency, and if properly documented, if an individual
were to appear at a local office and the local office were to deem the need for
an expedite to be compelling such that an expedite would be warranted, the
local office has the option of processing the advance parole or working
through established POCs at the Service Center under normal protocols.

Continued on next page
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Processing Form I-131, Application for Travel Document for
Individuals With Approved Form [-821D, Continued

Filing Location A DACA recipient seeking advance parole files Form I-131 with the USICS
Lockbox Facility according to the instruction on the form. The Lockbox
Facility will forward the application to the appropriate Service Center
according to the agreed upon routing.

DACA Individuals in removal proceedings, including those with a final removal
Recipients in order, may seek advance parole if the request meets the guidelines for
Removal advance parole consideration under DACA. Notwithstanding the advance
Proceedings parole, a departure made while under a final order of removal (including a

voluntary departure that converted automatically to a final removal order)

renders that individual inadmissible under § 212(a)(9)(A) of the Act.
Processing Step 1: Determine whether the applicant is in removal proceedings and/or
Steps has a final removal order.

Step 2: Captured digital photos from the recent ASC visit should be used in

creating the travel document within the [-512L program.

Step 3: Review the results of the initiall Ig:hecks (DY@IE)

L]

L]

Step 4:  Adjudicate the [-131.

s If the criteria have been met, issue the advance parole valid for
the duration of the event, as documented in the advance parole
application. For multiple events, issue the advance parole
valid for the duration of all the documented events, not to
exceed the duration of the deferral of removal under DACA.

s Update the I-131 in C3 for approval and issuance of an I-512L
Advance Parole Document.

s If the criteria have not been met, issue a denial and update C3.

Update RFEs, approvals and denials in C3 using current procedures.
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