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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________ — - ) '
MARTIN JONATHAN BATALLA VIDAL et al.,
Plaintiffs,
-against- AMENDED MEMORANDUM &
ORDER & PRELIMINARY
INJUNCTION
KIRSTJEN M. NIELSEN, Secretary, Department of
Homeland Security, et al., 16-CV-4756 (NGG) (JO)
Defendants.
- X
STATE OF NEW YORK et al.,
o AMENDED MEMORANDUM &
Plaintiffs, ORDER & PRELIMINARY

) INJUNCTION
-against-

17-CV-5228 (NGG) (JO)
DONALD TRUMP, President of the United States, et al.,

Defendants.
_____________________________ » ——e X

NICHOLAS G. GARAUFIS, United States District Judge.

In 2012, the Department of Homeland Security created the Deferred Action for
Childhood Arrivals (“DACA™) program. That program permitted certain individuals without
lawful immigration status who entered the United States as children to obtain “deferred
action”— contingent, discretionary relief from deportation—and authorization to work legally in
this country. Since 2012, nearly 800,000 DACA recipients have relied on this program to work,

study, and keep building lives in this country.
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On September 5, 2017, Defendants announced that they would gradually end the DACA
program.! (Letter from Jefferson B. Sessions 111 to Elaine C. Duke (Admin. R. (Dkt. 77-1)* 251)
(“Sessions Ltr.”); Mem. from Flaine C. Duke, Acting Sec’y, DHS, Rescission of the June 15,
2012 Memorandum Entitled “Exercising Prosecutotial Discretion with Respect to Individuals
Who Came to the United States as Children” (Sept. 5, 2017) (Admin, R. 252) ("DACA
Rescission Memo”).) The Department of Homeland Security (“DHS™) would consider pending
DACA applications and renewal requests, as well as promptly filed renewal requests by DACA
beneficiaries whose benefits were set to expire within six months, but would reject all other
applications and renewal requests. (DACA Rescission Memo at 4.) Plaintiffs in the above-
captioned cases promptly challenged Defendants’ decision on a number of grounds, including,
most relevant for purposes of this Memorandum and Order, that the decision violated the
Administrative Procedure Act, 5 U.S.C. § 551 et seq. (the “APA™). (2d Am. Compl. (Dkt. 60));
Compl. (Dkt. 1, No. 17-CV-5228).) Plaintiffs now seek a preliminary injunction barring
Defendants from ending the DACA program pending a final adjudication of these cases on the
merits. (Mem. in Supp. of Mot. for Prelim. Inj. (Dkt. 123-1) (“BV Pls. Mot.”); Mem. in Supp. of
Mot. for Prelim. Inj. (Dkt. 96-1, No. 17-CV-5228) (“State Pls. Mot.”).)

“Congress passed the [APA] to ensure that agencies follow constraints even as they

exercise their powers. One of these constraints is the duty of agencies to find and formulate

| Plaintiffs have named as defendants President Donald J. Trump, Secretary of the Department of Homeland
Security Kristjen Nielsen, and Attorney General Jefferson B. Sessions I11. Plaintiffs aflege that the President
terminated the DACA program because of unlawful discriminatory animus, in violation of the Fifth Amendment to
the U.S. Constitution. (3d Am. Compl. (Dkt. 113, No. 16-CV-4756) 9 89-100, 195-98; Am. Compl. (Dkt. 54, No.
17-CV-5228) 9y 57-70, 233-39.) Because the APA does not permit direct review of Presidential decisionmaking,
Franklin v. Massachusetts, 505 U.S. 788, 800-01 (1992), only the Attorney General and Secretary Nielsen are
defendants with respect to Plaintiffs’ substantive APA claims, which are the focus of this opinion. (3d Am. Compl.

(Dkt. 113, No. 16-CV-4756) at ECF p.40.)

2 Afl record citations refer to the docket in Batalla Vidal v. Nielsen, No. 16-CV-4756, except as otherwise noted.
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policies that can be justified by neutral principles.” FCC v. Fox Television Stations, Inc., 556

U.S. 502, 537 (2009) (Kennedy, J., concurting in part and in the judgment). To that end, the
APA authorizes parties harmed by federal agencies to obtain judicial review of agency decisions.
51.8.C. § 702. The reviewing court must set aside “action, findings, [or] conclusions” that are,
among other things, “arbitrary, capticious, an abuse of discretion, or otherwise not in accordance
with law.” 1d. § 706(2)(A).° Review under this “arbitrary and capricious” standard is “narrow,”
and the court may not “substitute its judgment for that of the agency”; instead, the court
considers only whether the agency’s decision “was the product of reasoned decisionmaking.”

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,43, 52

(1983) (“State Farm”). If the agency decision “examine[d] the relevant data and articulate[d] a
satisfactory explanation for its action including a ‘rational connection between the facts found
and the choice made,”” the court will uphold the agency’s decision. Id. at 43 (quoting Burlington

Truck Lines v. United States, 371 U.S. 156, 168 (1962)). If, however, the agency’s decision

«celied on factors which Congress has not intended it to consider, entirely failed to consider an
important aspect of the problem, offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to a difference in
view or the product of agency expertise,” that decision must be set aside. Id.

Review under the arbitrary-and-capricious standard is generally limited to the agency’s
stated rationale for its decision, State Farm, 463 U.S. at 43; Camp v. Pitts, 411 U.S. 138, 143
(1973) (per curiam), and to the «gull administrative record that was before the [agency] at the

time [it] made [its] decision,” Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402,

3 On November 9, 2017, the court rejected Defendants’ arguments that judicial review under the APA was
unavailable because the decision to rescind the DACA program was «“committed to agency discretion by law.”
(Nov. 9, 2017, Mem. & Order (Dkt. 104) at 20-28.)
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420 (1971) (“Overton Park™). The court “may not supply a reasoned basis for the agency’s

action that the agency itself has not given.” State Farm, 463 U.5S. at 43 (citing SEC v. Chenery

Corp., 332 U.S. 194, 196 (1947) (“Chenery II”)); SEC v. Chenery Corp., 318 U.S. 80, 87 (1943)

(“Chenery 7). Nor may the court uphold agency action based on “post hoc rationalizations of

agency action.” State Farm, 463 U.S. at 50; see also Williams Gas Processing — Gulf Coast Co.,

L.P.v. FERC, 373 F.3d 1335, 1345 (D.C. Cir. 2004) (Roberts, 1.} (“It is axiomatic that [the
court] may uphold agency orders based only on reasoning that is fairly stated by the agency in
the order under review; post hoc rationalizations by agency counsel will not suffice.” (internal
quotation marks and citation omitted)}.

The APA thus sometimes places courts in the formalistic, even perverse, position of
selting aside action that was clearly within the responsible agency’s authority, simply because
the agency gave the wrong reasons for, or failed to adequately explain, its decision. E.g., State
Farm, 463 U.S. at 42-43, 48-56; Overton Park, 401 U.S. at 416, 420. Based on the present
record, these appears to be just such cases.

Defendants indisputably can end the DACA program. Nothing in the Constitution or the
[mmigration and Nationality Act, 8 U.S.C. § 1101 et seq. (the “INA”), requires immigration
authorities to grant deferred action or work authorization to individuals without lawful
immigration status. The DACA program, like prior deferred-action and similar discretionary
relief programs, simply reflected the Obama Administration’s determination that DHS’s limited
enforcement resources generally should not be used to deport individuals who were brought to
{he United States as children, met educational or military-service requirements, and lacked
meaningful criminal records. (Mem. from Janet Napolitano, Sec’y, DHS, Exercising

Prosecutorial Discretion with Respect to Individuals Who Came to the United States as Children
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at 1-2 (June 15, 2012) (Admin. R. 1-2} (the “2012 DACA Memo”).) New Adminjstrations may,
however, alter or abandon their predecessors’ policies, even if these policy shifts may impose
staggering personal, social, and economic costs.*

The question before the court is thus not whether Defendants could end the DACA
program, but whether they offered legally adequate reasons for doing so. Based on its review of
the record before it, the court concludes that Defendants have not done so. First, the decision to
end the DACA program appears to rest exclusively on a legal conclusion that the program was
unconstitutional and violated the APA and INA. Because that conclusion was erroneous, the
decision to end the DACA program cannot stand. Second, this erroneous conclusion appears to
have relied in part on the plainly incorrect factual premise that courts have reco gnized
“constitutional defects” in the somewhat analogous Deferred Action for Parents of Americans
and Lawful Permanent Residents (‘DAPA”) program. Third, Defendants’ decision appears to be
internally contradictory, as the means by which Defendants chose to “wind down” the program
(namely, by continuing to adjudicate certain DACA renewal applications) cannot be reconciled
with their stated rationale for ending the program (namely, that DACA was unconstitutional).
Any of these flaws would support invalidating the DACA rescission as arbitrary and capricious.

Before this court, Defendants have attempted to reframe their decision as motivated by
“litigation risk.” They contend that the decision to end the DACA program was reasonable in
light of the prospect that Texas and several other states would seek to amend their complaint in

Texas v. United States, No. 14-CV-254 (8.D. Tex.), to challenge the DACA program; that the

4 These costs are detailed in greater length in the exhibits to Plaintiffs’ motions for preliminary injunction, and in
the many helpful briefs filed by amici in these cases. (See, c.g., Brief of Amici Curiae 114 Companies (Dkt. 160)
(estimating the costs of the DACA rescission over the next decade at $460.3 billion in lost GDP and $24.6 billion in
lost Social Security and Medicare tax contributions).)
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U.S. District Court for the Southern District of Texas would issue a nationwide injunction ending
the program; and that the U.S. Court of Appeals for the Fifth Circuit and the U.S. Supreme Court
would affirm that injunction. (Defs, Opp’'nto Pls. Mots. for Prelim. Inj. (Dkt. 239) at 1, 10-11,
21-24.) The Administrative Record does not support Defendants® contention that they decided to
end the DACA program for this reason. Even if it did, reliance on this “litigation risk” rationale
would have been arbitrary and capricious, in light of Defendants’ failure to explain their decision
or to consider any factors that might have weighed against ending the DACA program. And
even if this “litigation risk’; rationale were both supported by the Administrative Record and a
reasonable basis for rescinding the DACA program, the court would nevertheless likely set
Defendants’ decision aside, as the court cannot say that any of the aforementioned errors were
harmless, for purposes of review under the APA.

Accordingly, the court concludes that Plaintiffs are likely to succeed on the merits of
their substantive APA claims. Because Plaintiffs also satisfy the remaining requirements for the
court to issue a preliminary injunction, the court ENJOINS Defendants from rescinding the
DACA program, pending a decision on the merits of these cases. Defendants thus must continue
processing DACA renewal requests under the same terms and conditions that applied before
September 5, 2017, subject to the limitations described below. The scope of this preliminary
injunction conforms to that previously issued by the U.S. District Court of the Northern District
of California. See Order Denying Defendants’ Motion to Dismiss for Lack of Subject-Matter

Jurisdiction and Granting Provisional Relief (Dkt. 234), Regents of the Univ. of Calif. v. U.S.,

Dep’t of Homeland Sec., No. 3:17-CV-5211 (N.D. Cal. Jan. 9, 2018) (“Regents”™) (Alsup, 1.),

pet. for cert. before judgment filed, No. 17-1003.




Case 1:16-cv-04756-NGG-JO Document 255 Filed 02/13/18 Page 7 of 55 PagelD #: 4228

The court makes clear, however, what this order is not.

This order does not hold that the rescission of DACA was unlawfal. That
question is for summary judgment, not motions for a preliminary injunction. CL
Hamilton Watch Co. v. Benrus Watch Co., 206 F.2d 738, 742 (2d Cir. 1953)
(“[A] preliminary injunction . . . is, by its very nature, interlocutory, tentative,
provisional, ad interim, impermanent, mutable, not fixed or final or conclusive,

characterized by its for-the-time-beingness.”).

This order does not hold that Defendants may not rescind the DACA
program. Bven if the court ultimately finds that Defendants’ stated rationale for
ending the DACA program was legally deficient, the ordinary remedy is for the
court to remand the decision to DIIS for reconsideration. See Chenery 1,318 U.S.
at 94-95. On remand, DHS “might later, in the exercise of its lawful discretion,
reach the same result for a different reason.” FEC v. Akins, 524 U.S. 11, 25
(1998).

This order does not require Defendants to grant any particular DACA
applications or renewal requests. Restoring the DACA program to the status
quo as of September 4, 2017, does not mean that every DACA recipient who
requests renewal of his or her deferred action and work authorization will receive
it. The DACA program identified “criteria [that] should be satisfied before an
individual is considered for an exercise of prosecutorial discretion.” (2012
DACA Memo at 1.) Tt did not require immigration officials to defer action
against any individuals who met these criteria; to the contrary, the 2012 DACA
Memo stated that DHS would exercise prosecutorial discretion “on an individual
basis” and would not “provide any assurance that relief will be granted in all
cases.” (Id. at 2-3.) Preserving the status quo means only that Defendants must
continue considering DACA applications and renewal requests, not that they must
grant all such applications and requests. (See U.S. Citizenship & Immigration
Servs., Frequently Asked Questions at Q6 (Apr. 25, 2017) (“Apr. 25 DACA
FAQs™), Ex. 41 to State Pls. Mot. (Dkt. 97-2, No. 17-CV-5228) at ECF p.186.)

This order does not prevent Defendants’ from revoking individual DACA
recipients’ deferred action or work authorization. Under the 2012 DACA
Memo, DHS may terminate a DACA recipient’s deferred action “at any time,
with or without a Notice of Intent to Terminate, at [its] discretion.” (Apr. 25
DACA FAQs at Q27.) Maintaining the status quo does nothing to alter that.

Because the court issues the preliminary injunction requested by Plaintiffs, the Batalla

Vidal Plaintiffs’ Motion for Class Certification (Dkt. 124) is DENIED as moot. The court will

address by separate order Defendants’ motions to dismiss Plaintiffs’ operative complaints.
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(Defs. Mot. to Dismiss Third Am. Compl. (Dkt. 207); Defs. Mot. to Dismiss (Dkt. 71, No. 17-
CV-5228).)
L BACKGROUND

The court provides a brief history of immigration authorities” use of “deferred action”
and similar discretionary-relief programs, the DACA and DAPA programs, and this litigation to
offer context for the discussion that follows. For further backeround, the reader may consult this
court’s prior orders (see Oct. 3, 2017, Order (Dkt. 72); Oct, 17,2017, Mem. & Order (Dkt. 86),
Oct. 19, 2017, Mem. & Order (Dkt. 90); Nov. 9, 2017, Mem. & Order (Dkt. 104); Nov. 20, 2017,
Order (Dkt. 109); Dec. 15, 2017, Order (Dkt. 122); Jan. 8, 2018, Mem. & Order (Dkt. 233)), the
Northern District of California’s opinion in Regents, 2018 WL 339144, at *1-8, and the opinion
of the Office of Legal Counsel regarding DAPA (see The Department of Homeland Security’s
Authority to Prioritize Removal of Certain Aliens Unlawfully Present in the United States and to
Defer Removal of Others, 38 Op. O.L.C. at 1 (2014) (Admin. R. 4) (“OLC Op.")).

A. History of Deferred Action

“The Government of the United States has broad, undoubted power over the subject of

immigration and the status of aliens.” Arizona v. United States, 567 U.S. 387, 394 (2012). That
power derives from the Constitution, which authorizes Congress “[t]o establish a uniform Rule

I 11

of Naturalization,” U.S. Const. art. L, § 8, cl. 4, and from the Government’s inherent power as
sovereign to control and conduct relations with foreign nations.” Arizona, 567 U.S. at 395.
Acting under this authority, the Government has created an “extensive and complex” statutory
and regulatory regime governing, among other things, who may be admitted to the United States,
who may work here, and who may be removed from the country. Id.; see id. at 395-97.

Not all “removable” aliens are, in fact, deported from this country. Immigration officials

“canmot act against each technical violation of the statute[s they arc] charged with enforcing,”

8
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but must determine which enforcement actions are worthwhile. Heckler v. Chaney, 470 U.S.

821, 831 (1985); Arpaio v. Obama, 797 F.3d 11, 15-16 (D.C. Cir. 2015). “A principal feature of

the removal system is the broad discretion exercised by immigration officials,” who “as an initial
matter, must decide whether it makes sense to pursue removal at all,” and, “[i}f removal
proceedings commence,” may decide whether removable aliens warrant asylum or “other
discretionary relief allowing them to remain in the country or at least to leave without formal

removal.” Arizona, 567 U.S. at 396; see also Reno v. Am.-Arab Anti-Discrimination Comm.,

525 U.8. 471, 483 (1999) (“AAADC”) (observing that throughout the removal process,
immigration officials have “discretion to abandon the endeavor™). Immigration officials’
enforcement discretion is a practical necessity as well as a legal reality: By one recent estimate,
there are approximately 11.3 million undocumented aliens present in the United States, of whom
DS has the resources to remove fewer than 400,000 per year—about 3.5 percent of the total.
(OLC Op.atl)

Over the years, Congress and the Executive Branch have developed a number of means
by which immigration officials may exercise their discretion not to deport removable aliens.
“Some of these discretionary powers have flowed from statute,” such as “parole,” see 8 U.S.C.
§ 1182(d)(5)(A), and “temporary protected status,” see id. § 1254a. Regents, 2018 WL 339144,
at *2; sce also, e.g., 8§ U.S.C. § 1229b (cancellation of removal); id. § 1229¢ (voluntary
departure). Others, such as “deferred enforced departure” or “extended voluntary departure,”
have been ad hoc exercises of executive authority, grounded in the Executive Branch’s
responsibility for conducting foreign relations and enforcing immigration laws, rather than in

express congressional authorization. Regents, 2018 WL 339144, at *2; OLC Op. at 12 & n.5.
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The cases before this court concern one such form of discretionary relief. “Deferred
action” is a longstanding practice by which the Executive Branch exercises its discretion to
abandon, ot to decline to undertake, deportation proceedings “for humanitarian reasons or simply
for its own convenience.” AAADC, 525 U.S. at 484; see also Arpaio, 797 F.3dat 16
(““[D]eferred action’ . . . entails temporarily postponing the removal of individuals unlawfully
present in the United States.”). By granting a removable alien deferred action, immigration
officials convey that they do not currently intend to remove that individual from the country. As
such, deferred action offers the recipient some assurance—however non-binding, unenforceable,
and contingent on the recipient’s continued good behavior—that he or she may remain, at least
for now, in the United States. Additionally, recipients of deferred action may apply for
authorization to work legally in the United States, provided that they “establish[] an economic
necessity for employment.” 8 CF.R. § 274a.12(c)(14); see also 8 U.S.C. § 1324a(h)(3)
(excluding from the definition of “unautborized aliens,” who may not be knowingly employed in
the United States, aliens “authorized to be . . . employed . . . by the Attorney General”).

Deferred action does not, however, confer lawful immigration status, a pathway to citizenship, or

a defense to removal, and is revocable by immigration authorities. United States v. Arrieta, 862

F.3d 512, 514 (5th Cir. 2017); Ariz. Dream Act Coal. v, Brewer, 757 F.3d 1053, 1058 (9th Cir.

2014). (2012 DACA Memo at 3.)

“Although the practice of granting deferred action ‘developed without express statutory
authorization,” it has become a regular feature of the immigration removal system that has been
acknowledged by both Congress and the Supreme Court.” (OLC Op. at 13 (quoting AAADC,
525 1J.S. at 484).) DHS and its predecessor, the Tmmigration and Naturalization Service, have

employed deferred action and similar discretionary-relief programs, such as “ponpriority status”

10
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and “extended voluntary departure,” since at least the 1960s. Arpaio, 797 F.3d at 16 (citing OLC
Op. at 7-8, 12-13). (Br. of Amicus Curiae Former Federal Immigration and Homeland Security
Officials (Dkt. 198-1) (“Former Fed. Officials Amicus Br.”) at 6-11; Andorra Bruno et al., Cong.
Res. Serv., Analysis of June 15, 2012 DHS Memorandum, Exercising Prosecutorial Discretion
with Respect to Individuals Who Came to the United States as Children, at 20-23 (July 13,
2012), https://edsource.org/wp—content/uploads/oldeeferred—Action-Congressional—Research—
Service-Report1.pdf (“CRS Rep.”).) These programs were used to provide relief to, among
dozens of examples, refugees from war-torn and communist countries; spouses and children of
aliens granted legal status under the Immigration Reform and Control Act of 1986, Pub. L. No.
99-603, 100 Stat. 3359; aliens eligible for relief under the Violence Against Women Act
(“VAWA?™) or the Victims of Trafficking and Violence Protection Act of 2000; foreign students
affected by Hurricane Katrina; and certain widows and widowers of U.S. citizens. (OLC Op. at
14-17; Former Fed. Officials Amicus Br. at 8-10.)

Congress has repeatedly Latified immigration officials’ practice of according deferred
action to certain aliens without lawful immigration status. See, €.g., 8 U.S.C. § 1151 note
(certain immediate family members of certain alien U.S. combat veterans are “eligible for
deferred action, advance parole, and work authorization™); id. § 1154()(DHDYD)A) (VAWA
petitioners “eligible for deferred action and work authorization™); id. § 1227(d)(2) (denial of
administrative stay of removal “shall not preclude the alien from applying for . . . deferred
action); USA PATRIOT Act of 2001, Pub. L. No. 107-56, § 423(b), 115 Stat. 272, 361 (certain
immediate family members of lawful permanent residents killed in the terrotist attacks of

September 11, 2001, “may be eligible for deferred action and work authorization”).

11
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B. DACA and DAPA

On June 15, 2012, then-DHS Secretary Janet Napolitano issued the 2012 DACA Memo,
which stated that DHS would consider granting deferred action to certain individuals without
lawful immigration status who entered the United States as children. (2012 DACA Memo at 1.)
Secretary Napolitano stated that DHS was implementing this program as an “exercise of
prosecutorial discretion” in the enforcement of immigration laws, to “ensure that . . .
enforcement resources are not expended on . . . low priority cases.” (I1d.) Under the 2012 DACA
Memo, individuals were eligible for consideration for deferred action if they (1) “came to the
United States under the age of sixteen”; (2) had “continuously resided in the United States for
a[t] least five years preceding the date of this memorandum and [were] present in the United
States” on that date; (3) were “in school,” had “graduated from high school,” had obtained
GEDs, or were honorably discharged veterans of the Armed Forces or Coast Guard; (4) had not
been convicted of felonies, significant misdemeanors, or multiple misdemeanors, or been
deemed to “otherwise pose[] a threat to national security or public safety™, and (5) were not
above the age of thirty. (Id.) DACA applications from individuals meeting these criteria would
be evaluated “on an individual” or “case-by-case” basis and would not necessarily be “granted in
all cases.” (Id. at 2.) The 2012 DACA Memo “confer[red] no substantive right, immigration
status or pathway to citizenship.” (Id. at 2-3.)

Tn late 2014, DHS announced the DAPA program, which would have granted deferred
action to certain parents of U.S. citizens and lawful permanent residents. (Mem. from Jeh
Charles Johnson, Sec’y of DHS, Exercising Prosecutorial Discretion with Respect to Individuals
Who Came to the United States as Children and with Respect to Certain Individuals Who Are the
Parents of U.S. Citizens or Permanent Residents (Nov. 20, 2014) (the “2014 DAPA Memo™)

(Admin R. 40).) As part of that program, then-DHS Secretary Jeh Johnson directed U.S.
12
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Citizenship and Immigration Services (“USCIS”) “to establish a process, similar to DACA, for
exercising prosecutorial discretion through the use of deferred action, on a case-by-case basis,”
to certain individuals who, among other things, lacked formal immigration status and had a son
or daughter who was a U.S. citizen or lawful permanent resident. (Id. at 1.) Secretary J ohnson
also announced that the DACA program would be expanded by (1) removing the requirement
that DACA applicants be under the age of 30 as of June 2012; (2) extending the duration of the
deferred action and work authorization obtained through the program from two to three years;
and (3) adjusting the date-of-entry requirement to open DACA to individuals brought to the
United States between June 15, 2007, and January 1,2010. (Id. at 3-4 (the “DACA
Expansion”).)

C. The Texas Litigation

Following DHS’s issuance of the 2014 DAPA Memo, Texas and 25 other states filed suit
in the U.S. District Court for fhe Southern District of Texas, alleging that the DAPA program
violated the APA and the Take Care Clause of the U.S. Constitution, U.S. Const. art. I1, § 3. See

Texas v. United States, 86 F. Supp. 3d 591, 598 (S.D. Tex. 2015). On February 16, 2015, after

concluding that Texas and its fellow plaintiffs had standing to sue, Judge Andrew Hanen
determined that they were likely to succeed on the merits of their claim that DAPA constituted a
“legislative” or “gubstantive” rule that, under the APA, should have been made through notice-
and-comment rulemaking procedures. Id. at 664-72. In particular, J udge Hanen found that the
2014 DAPA Memo, “[a]t a minimum, . . . ‘severely restrict[ed]’ any discretion that Defendants
argue exists” in the adjudication of DAPA applications, and that DHS had not genuinely
exercised discretion in reviewing DACA applications. Id. at 669 & n.101. The court issued a
nationwide injunction against the implementation of both the DAPA program and the DACA

Expansion. 1d. at 677-78.
13
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The Fifth Circuit denied a stay of the preliminary injunction, 787 F.3d 733, 743 (5th Cir.
2015), and affirmed the district court on two independent, alternative grounds, 809 F.3d 134, 178
(5th Cir. 2015) (revised). First, the Fifth Circuit upheld the district court’s ruling that the
plaintiff states were likely to prevail on the merits of their claim that the DAPA program. was
invalid because it was not developed through notice-and-comment rulemaking. See id. at 170-
78. In particular, the Fifth Circuit found that Judge Hanen did not clearly err in finding that
“Injothing about DAPA genuinely leaves the agency and its [employees] free to exercise
discretion,” based partly on evidence that supposedly showed that USCIS exercised little case-
by-case discretion in adjudicating DACA applications. Id. at 172 (quoting 86 F. Supp. 3d at 670
(alterations in original)); see id. at 172-78.

Second, the Fifth Circuit concluded that the plaintiff states were likely to prevail on the
merits of their claim that the DAPA program was substantively arbitrary and capricious because,
in that court’s view, the program was contraty to the INA. See id. at 178-86. The Fifih Circuit
observed that “Congress has cnacted an intricate process for illegal aliens to derive a lawful
immigration classification from their children’s immigration status,” in the form of family-
preference visas, id. at 179, and cancellation of removal and adjustment of status, id. at 180.
While admitting that DAPA did not “confer the full panoply of benefits that a visa gives,” the
Fifth Circuit held that DAPA nevertheless conflicted with these statutory forms of relief by
permitting “illegal aliens to receive the benefits of lawful presence” without meeting the
stringent requirements applicable to these provisions. See id. at 180. Similarly, the Fifth Circuit
held that DAPA conflicted with the INA by providing an easier path to “lawful presence” and
work authorization for approximately four million undocumented immigrants—a question of

great national importance that Congress could not have intended to delegate implicitly to DHS.

14
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See id. at 180-81. The Fifth Circuit acknowledged that there was a Jong history of discretionary-
relief programs but held that past practice was not dispositive of DAPA’s legality and
distinguished DAPA from past programs On the grounds that such programs were “‘doncona
country-specific basis, usually in response to war, civil unrest, o natural disasters,” id. at 184
(quoting CRS Rep. at 9); used as a “bridge[ | from one legal status to another,” id.; or “interstitial
to a statutory legalization scheme,” such as the Family Fairness program enacted by the Reagan
and George H.W. Bush Administrations, id. at 185. Accordingly, “DAPA [wa]s foreclosed by
Congress’s careful plan . .. and therefore was properly enjoined.” Id. at 186.

The Supreme Court granted the Government’s petition for a writ of certiorari, 136 S. Ct.
906 (2016), and affirmed the decision of the Fifth Circuit by an equally divided court, 136 8. Ct.
2271 (Mem.).

D. The DACA Rescission

On January 25, 2017, the newly inaugurated President Donald Trump issued an executive
order stating that “[i]t is the policy of the executive brancﬁ {0 . . . [ejnsure the faithful execution
of the immigration laws of the United States,” and that “[w]e cannot faithfully execute the
immigration laws of the United States if we exempt classes or categories of removable aliens
from potential enforcement.” Exec. Order 13,768, Enhancing Public Safety in the Interior of the
United States (Jan. 25, 2017), 82 Fed. Reg. 8799. Shortly thereafter, then-DIIS Secretary J ohn
F. Kelly issued a memorandum implementing this exccutive order by rescinding “all existing
conflicting directives, memoranda, or field guidance regarding enforcement of our immigration
laws and priorities for removal,” except for the DACA and DAPA programs, which he left in
place. (Mem. from J ohn F. Kelly, Sec’y, DHS, Enforcement of the Immigration Laws to Serve

the National Interest at 2 (Feb. 20, 2017) (Admin. R. 230).)
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Four months later, Secretary Kelly issued another memorandum rescinding DAPA and
the DACA Expansion in light of “the preliminary injunction in this matter, the ongoing litigation,
the fact that DAPA never took effect, and our new immigration enforcement priorities.” (Mem.
from John F. Kelly, Sec’y, DHS, Rescission of November 20, 2014, Memorandum Providing for
Deferred Action for Parents of Americans and Lawful Permanent Residents (“DAPA”) at 3 (June
15, 2017) (Admin. R. 237).) This memo Jeft the original DACA program in place and did not |
affect the remaining three-year grants of deferred action that were issued under the DACA
Expansion prior to Judge Hanen’s issuance of a preliminary injunction in Texas. (Id. at 2 & n.3).

Following the rescission of the 20 14 DAPA Memo, Texas Attorney General Ken Paxton,
joined by the attorneys-general of ten other states, wrote to Attorney General Jefferson B.
Sessions to insist that the Executive Branch rescind the 2012 DACA Memo. (Ltr. from Ken
Paxton, Att’y Gen. of Tex., to Hon. Jeff Sessions, Att’y Gen. of the U.S. (June 29, 2017)
(Admin. R. 238).) Paxton threatened that if DHS did not stop issuing or renewing deferred
action and work authorization under DACA or the DACA Expansion, the plaintiff states would

amend their complaint in the Texas litigation “to challenge both the DACA program and the

remaining Expanded DACA permits.” (Id. at 2.) If, however, Defendants agreed to rescind the
7012 DACA Memo and to cease “renew[ing] or issufing] any new DACA or Expanded DACA
permits in the future,” the plaintiffs would voluntarily dismiss their complaint. (Id.)

On Septembet 5, 2017, Defendants announced that the DACA program would be brought
to a gradual end. In an undated letter (the “Sessions Letter”), the Attorney General wrote to

then-Acting DHS Secretary Elaine C. Duke to “advise that [DIHS] should rescind” the 2012
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DACA Memo.® (Sessions Ltr.) The Attorney General opined that DACA was unlawful,
unconstitutional, and likely to be invalidated in court:

DACA was effectuated by the previous administration through
executive action, without proper statutory authority and with no
established end-date, after Congress’ repeated rejection of proposed
legislation that would have accomplished a similar result. Such an
open-ended circumvention of immigration laws was an
unconstitutional exercise of authority by the Executive Branch. The
related Deferred Action for Parents of Americans and Lawful
Permanent Residents (DAPA) policy was enjoined on a nationwide
basis in a decision affirmed by the Fifth Circuit on the basis of
multiple legal grounds and then by the Supreme Court by an equally
divided vote. Then Secretary of Homeland Security John Kelly
rescinded the DAPA policy in June. Because the DACA policy has
the same legal and constitutional defects that the courts recognized
as to DAPA, it is likely that potentially imminent litigation would
yield similar resuits with respect to DACA.

(Id. (citation omiited}.)

Thereafter, Acting Secretary Duke issued a memorandum (the “DACA Rescission
Memo”) instructing her subordinates to “execute a wind-down of the program.” (DACA
Rescission Memo at 1.) Acting Secretary Duke briefly summarized the creation of the DACA
and DAPA programs and stated that, although the DACA program “purported to use deferred
action—an act of prosecutorial discretion meant to be applied only on an individualized case-by-
case basis,” “USCIS has pot been able to identify specific denial cases where an applicant
appeared to satisfy the programmatic categorical criteria as outlined in the [2012 DACA Memoj
but still had his or her application denied based solely upon discretion.” (Id. at 2 &n.1.) Acting
Secretary Duke