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Immigration Issues

PRESIDENT ANNOUNCES IMPORTANT, BUT FLAWED, IMMIGRATION
REFORM PROPOSAL — \When on Jan. 7, 2004, President Bush out-
lined his administration’s proposal for comprehensive immigra-
tionreform, he cited asreasonsfor it thefact that “ many employ-
ers[are] turning to theillegal labor market” and that “ millions of
hard-working men and women are condemned to fear and insecu-
rity in a massive, undocumented economy.” However, if Con-
gresswere to enact the main elements of his proposal, the result
would most likely not bethe elimination of theillegal labor market
nor the bringing “aboveground” of the millions of undocumented
workers currently employed in the United States.

As the centerpiece of his proposal, the president wants to
create a new guest worker program with some of the following
features:

* All employed undocumented immigrants in the U.S. would
beeligiblefor atemporary nonimmigrant visaif their employers
agreed to sponsor them.
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* Also eligiblefor such avisawould be personsnot already in
the U.S. who had ajob offer from aU.S. employer who had tried
andfailed tofill the position with an employment-eligible worker
already intheU.S.

* The new temporary nonimmigrant guest worker visawould
authorizeits holder towork inthe U.S. for up to threeyearsif the
visa-holder remained employed, though the visa-holder would
not have to be employed the entire time by the original sponsor.

* Thethree-year guest worker visawould be renewablefor an
unspecified number of terms, but not indefinitely.

* During their period of lawful guest worker employment, work-
erswould be allowed to travel freely between the U.S. and their
homelands.

* The spouse and minor children of a guest worker would be
allowed to livein the U.S. with the worker but would not be le-
gally authorized towork inthe U.S. unlessthey qualified to do so
as guest workers themselves.

 Guest workerswould be eligible to apply for lawful perma-
nent resident status, but they would have to apply through the
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current backlogged system and wait, along with all other appli-
cantsfor permanent residence, for visasto becomeavailable (i.e.,
the proposal does not envision allowing guest workers to apply
for any special adjustment to LPR status once their temporary
guest worker visasexpire).

At the end of their period of authorized stay inthe U.S,, the
guest workers would be required to return to their countries of
origin.

Other steps the president proposes as part of hisimmigration
reform packageinclude:

* An unspecified increase in the number of permanent resi-
dent visas available each year.

« Increased workplace and other enforcement of immigration
laws, including the use of biometric identifiers (though the presi-
dent says heisnot calling for the institution of anational 1D).

* A requirement that employers report to the government re-
garding whom they have hired under the guest worker program
and who has left their employment, so that the government can
track such workers and deport those who have lost their em-
ployer sponsorship.

* An option offered to guest workers to have their earnings
placedinto “preferred tax” accountsthat could be drawn downin
their countries of origin.

» The negotiation with other countries of social security “to-
talization agreements’ that permit pooling of social security earn-
ings from both the U.S. and the foreign country so that, when
they return home, workersfrom that country are not penalized (in
termsof receiving socia security benefits) for thetimethey have
spent working abroad.

Despite such enticements intended to encourage immigrants
towork legally, critics of the president’s proposal doubt that un-
documented immigrants are likely to make themselvesknown to
immigration authoritiesin return for an unknown period of work
authorization culminating in aforced return to their countries of
origin. Unlessthey are offered aprogram that eventually leadsto
the possibility of becoming U.S. citizens, undocumented people
who have much invested in their Stateside life are unlikely to
comeforward.

Other major flawsin the president’s proposal include:

» Thefact that aguest worker program made up of millions of
relatively low-wage and highly mobile guest workerswould bea
bureaucratic nightmareto administer.

 The problems of abuse and misuse inherent in guest worker
programs, since participants face deportation if they are laid off
or fired, which leaves them vulnerable to unscrupul ous employ-
ers.

» The problems of abuse and misuse of workers that histori-
cally have cropped up whenever immigration enforcement has
focused on the workplace.

A more thorough analysis of the president’s proposal is cur-
rently available under “ Latest News” on thefirst pageof NILC's
website, at www.nilc.org.

BIPARTISAN IMMIGRATION REFORM BILL INTRODUCED BY SENATORS
HAGEL AND DASCHLE — Two weeks after President Bush announced
hisadministration’s proposal for comprehensiveimmigration re-
form, Senators Chuck Hagel (R-NE) andTom Daschle (D-SD) in-

troduced bipartisan legidlation they hope will help fix the U.S.’s
broken immigration system. In broad strokes, their new bill (S.
2010, introduced Jan. 21, 2004) would:

* Provide amechanism whereby most currently undocumented
workers could earn permanent legal status;

* Significantly reduce thewaiting timefor immigrants coming
tojoin U.S. citizen and lawful permanent resident family mem-
bers; and

* Create anew temporary worker program that would provide
away for temporary workerswho set down rootsin the U.S. and
choose to stay here to eventually acquire permanent status.

Family Reunification. S. 2010 would reclassify the spousesand
minor children of lawful permanent residentsas”immediaterela
tives’ not subject to per-country immigration limits. 1t would
provide that visasissued to immediate rel atives would no longer
be counted against the worl dwide 480,000-person cap for family-
based immigration. And it would make more visas available to
other family categories. According tothebill’sauthors, U.S. Sate
Dept. data suggest that these changes would eliminate the visa
backlog infamily immigration categories within about four years.

Earned Adjustment. S. 2010 would alow for adjustment to law-
ful permanent residence by workerswho can prove “continuous
physical presence” inthe U.S. (apart from brief, casual, or inno-
cent absences) for at least five years before the bill’s date of
introduction, who pay a$1,000 fine plusfees, and who can meet
certain other requirements, such as payment of taxes, knowledge
of English and civics(or enrollment in relevant classes), and clear-
ance of alaw enforcement and criminal background check. To
qualify, individuals would aso have to prove that they worked
during at least three of the five years before the bill’s introduc-
tion, and that they worked at least one year after the bill was
enacted. Exempted from thework requirement would be children
under 20, the worker’s spouse, and persons granted humanitar-
ian waivers for such reasons as pregnancy or disability.

An additional “transitional worker” program would be avail-
able to some undocumented immigrants who do not satisfy the
continuous residence and/or work requirements and who have
worked inthe U.S. for at least two of the five years before intro-
duction of the bill. An apparent drafting error makesthe specific
requirementsfor qualifying for thisprovisionalittle murky. Upon
application, payment of fine and feesand security clearance, those
eligiblewould be granted athree-year temporary statusand would
eventually qualify for permanent residence if they work for at
least two years after enactment of the bill.

Depending on how the transitional worker program is inter-
preted, itislikely that amillion or more personswho havebeenin
the U.S. in undocumented status would be unable to qualify for
either the earned adjustment or the temporary worker visas.

Willing Worker Program. S. 2010 would significantly modify the
current H-2B temporary worker program and create anew H-2C
program. Together, thetwo programswould provide up to 350,000
temporary visas each year, amorethan five-fold increase over the
number of visas available under the current H-2B program. The
spouse and children of aparticipating worker would be permitted
to accompany the worker, though they would be ineligible to be
employedintheU.S. unlessthey qualified independently for tem-
porary worker status. The temporary visas would not be avail-
ableto undocumented immigrantswho havelivedillegally inthe
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U.S. for morethan six months.

A key feature of the new program—and one that strongly
differentiatesit from the president’s guest worker plan—isthat a
temporary worker’ semployer or theworker’ s union would be per-
mitted to petition at any timefor theworker toremaininthe U.S.
permanently. Inaddition, after three years of maintaining lawful
temporary status, workers would not need to rely on their em-
ployers (or unions) to petition for them because they would be
eligibleto petition for themselves.

An employer wishing to make use of the program would pay a
per-worker fee and would be required to abide by certain regula
tions designed to protect U.S. workers. For example, participat-
ing employers would be required to attest that they are not in-
volvedinalabor dispute, that they havetried and failed to recruit
employment-eligible workers already in the U.S., and that they
will pay the prevailing wage to the temporary workers. S. 2010
providesfor an administrative complaint procedurefor violations
of these provisions that could result in a fine against the em-
ployer and equitable relief for the aggrieved worker, and alsoin
the possibility of the employer being barred from participating in
the guest worker program for one or more years. Importantly,
though, workers would have no access to court to enforce their
rights.

Temporary workerswould be entitled to the full protection of
federal, state, and local labor laws enjoyed by other workers; and
the bill provides, among other things, for whistleblower protec-
tions intended to address the particular vulnerabilities faced by
guest workers who endeavor to vindicate such rights. But, un-
fortunately, labor laws have proven notoriously insufficient to
protect all workersin the sectorsinwhich immigrant workersare
concentrated, and S. 2010 provides no additional resources to
improve enforcement of workplace protections such as minimum
wage and worker safety laws.

Becauselabor law enforcement isso ineffective, oftenthe only
practical solution available to an exploited worker is to change
jobs. S. 2010 would providefor limited implementation of anim-
portant feature known as “ portability,” under which temporary
workerswould be permitted to change employers without losing
theirrighttoremainintheU.S. Under S. 2010, the new employer
would have to meet the qualifications and paperwork require-
ments for participation in the temporary worker program, and
would haveto file the same petition asthe original employer. In
some cases the worker would also be required to obtain awaiver
from the Dept. of Homeland Security before switching jobs.

More analysis of the Hagel-Daschle immigration reform pro-
posal isavailableunder “Latest News’ onthefirst pageof NILC's
website, www.nilc.org.

ALL PRACTITIONERS WILL BE REQUIRED TO REGISTER WITH EOIR
UNDER PROPOSED RULE — All attorneys and representatives who
appear before immigration judges or the Board of Immigration
Appealswill berequired to register with the Executive Officefor
Immigration Review in order to obtain a“user ID” once arule
recently proposed by the U.S. Dept. of Justice becomesfinal.
Under the proposed rule, each registered immigration law prac-
titioner would be assigned a unique user ID and issued a pass-
word. After the registration system was in place, practitioners

would berequired to providetheir user ID whenfiling an entry of
appearancein acase. Practitioners who failed to register would
not be allowed to represent clients before the immigration courts
or the BIA. Under “extraordinary circumstances’” and only one
time per practitioner, animmigration judge could alow apractitio-
ner who had not previously registered to appear before him or
her, but only after requiring that the practitioner provide, on the
record, the information he or she would have to provide when
registering. The lJwould instruct such a practitioner to register
onlineimmediately after the hearing.

Practitionerswould be required to register online, either from
their own computers or via a “dedicated practitioner worksta-
tion” that would be availablein each public EOIR facility. Atthe
initial registration, they would have to provide their full name,
their date of birth, the last four digits of their Social Security
number, their mailing addresses, their e-mail address, and limited
dataabout their background, including any bar admissionsor, for
accredited representatives, the name of and contact information
for the recognized organization with which they are associated.

According to the proposed rul€'s supplementary information,
the DOJ is instituting this registration requirement as a compo-
nent of a new electronic system it is developing for the filing of
immigration court cases and appealsto the BIA, and for access-
ing case files. The user IDswill be instrumental to the EOIR’s
new el ectroni c case-tracking, scheduling, and practitioner-notifi-
cation systems, according to the DOJ.

Practitioners, in turn, will be able to maintain and update their
EOIR registration information online and, eventually, to submit
and retrieve documentsto/from the EOIR viathe Internet.

The EOIR hasnot yet set adate by whichit will begin register-
ing practitioners. According to the proposed rul€e’s supplemen-
tary information, the agency “will provide aminimum of 60 days
advance publicity of the availability of the system before adher-
enceto the registration system’s requirementswill become man-
datory for practitioners.”

Any written comments on the proposed rule must be received
by the EOIR on or before Mar. 1, 2004.

68 Fed. Reg. 75160-64 (Dec. 30, 2003).

NINETEEN DRIVER’S LICENSE BILLS BECAME LAW IN 2003 — During
the 2003 state legidlative sessions, at least 119 billsin 40 different
stateswere introduced to addressimmigrants’ ability to obtain a
driver'slicense. Twenty of the bills were signed into law. Ap-
proximately 38 of thebills sought to expand immigrants' accessto
driver’slicenses, and 66 bills sought to restrict access.

Most of the expansive bills sought to eliminate lawful pres-
ence requirements, expand the list of documents used to prove
identity, and allow alternatives to having to provide a Social Se-
curity number (SSN). Of the 38 expansivebills, 6 weresigned into
law. New laws containing the following provisions were passed
in the following states:

> Georgia. An applicant who does not have an SSN may pro-
vide certification from the Social Security Administration (SSA)
that he or sheisnot eligible to be issued an SSN.

> Hawaii. An SSN isrequired only if theapplicant iseligiblefor
one. If the applicant does not have an SSN, the applicant must
submit aletter from the SSA stating that he or sheisineligibleto
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obtain an SSN.

> Kansas. An applicant for adriver’s license must submit an
SSN or, if the person does not have an SSN, an individual tax-
payer identification number (ITIN). Applicantswho do not have
an SSN or ITIN must submit asworn statement to that effect.

> Louisiana. A temporary license will be issued to “foreign
nationals’ who have been present in Louisiana for at least 30
days and who are employed in the agricultural industry. Such
applicants must provide an ITIN, proof of Louisiana residency,
and any other documentation required by the Office of Motor
Vehicles. The license will be distinguishable from all other li-
censes and expire one year from its date of issuance.

> New Hampshire. Immigrantstemporarily resdingin New Hamp-
shire may apply for licenses.

> New Mexico. An applicant who does not have an SSN may
submitan I TIN.

Californiashill expanding accessto driver’slicensesfor immi-
grants was signed by former Gov. Davis but was repealed soon
after Gov. Schwarzenegger took office. The new governor, nego-
tiating with state legislators, promised to “take a fresh look” at
the issue and to consider another bill during the upcoming ses-
sion.

Therestrictive billsthat were enacted in 2003 provide, anong
other things, for new lawful presence requirements, elimination
of foreign documents as a form of identification, and require-
mentsthat licenses expire when the license-holder’ simmigration
documents expire. Of the 66 restrictive bills, 7 were signed into
law. New laws containing the following provisions were passed
inthe following states:

> Colorado. Public entitiesare prohibited from accepting adocu-
ment that isnot “ secure and verifiable,” including documents not
issued by astate or federal jurisdiction or recognized by the U.S.
government and not verifiable by federal or state law enforce-
ment, intelligence, or Homeland Security agencies. Notethat this
law extends beyond the driver’slicense context to all public ser-
vices.

> Nevada. Twolawswere passed in Nevadain 2003. Thefirst
prevents a consular identification card from being used as proof
of age or identity in obtaining adriver'slicense. (However, the
same bill authorizes state and local governmental entities to ac-
cept a consular identification card in al other instances when a
person needsto identify him or herself.) The second law requires
that thelicense expirewith thelicense-hol der’ simmigration docu-
ment and that the Dept. of Motor Vehicles can refuse to accept a
driver’slicenseissued by another state or the District of Colum-
bia(DC) if theDMV determinesthat the other state or DC hasless
stringent standards than Nevada for issuing a driver’s license.

> New lersey. The new law requires that licenses expire with
the license-holder’s immigration documents. The law also re-
placesthe state’'sDMV with the New Jersey Motor VVehicle Com-
mission.

> Tennessee. The new law prohibits a consular identification
card from being used as proof of age or identity in obtaining a
driver’slicense. (Thesamehill authorizes state and local govern-
mental entitiesto accept aconsular ID card in all other instances
when a person needs to provide proof of identity.)

> Virginia. The new law codifies an existing lawful presence
policy. Nonimmigrantscan apply for atemporary license, which

will expire with the license-holder’s immigration document. If
thereisno expiration date on theimmigration document, alicense
will be granted for one year.

> West Virginia. The new law requiresthat licensesexpirewith
the applicant’simmigration documents.

In addition, 15 driver’slicense—related bills that affect immi-
grants—but do not directly expand or restrict their access to
licenses—were introduced. Six of these bills were signed into
law. Arizona, lowa, Kansas, Kentucky, and New Mexico how
requireall driver’slicense applicantsto register with the Selective
Service. And a Maryland law authorized the creation of a task
force to study driver’s license documentation, driver’s license—
related fraud, terrorist watch list devel opments and possible use,
and uninsured and unlicensed driver’s data.

For more detail on driver’slicense bills that were signed into
law in 2003, seethetable“ 2003 State Driver’sLicense Proposals’
on NILC’'s website at http://www.nilc.org/immspbs/DLs/
2003 DL _proposals_12-03.pdf.

NEW LAW EXPANDS ELIGIBILITY FOR “T" NONIMMIGRANT STATUS —
Congress has enacted and President Bush has signed the Traf-
fickingVictims Protection ReauthorizationAct of 2003 (TVPRA),
which expandséligibility for T nonimmigrant statusfor victims of
trafficking (for a description of implementation of the original
statute, see “DOJ Issues Regulations for T Visas, Available to
Victimsof Trafficking,” IMMIGRANTS RIGHTS UPDATE, Feb. 28,
2002, p.2).

The new law expands eligibility for T status in a number of
ways. It clarifiesthat victimswho cooperate with state and local
law enforcement agencies can qualify for status, aswell asthose
who cooperate with federal authorities. The TVPRA alsoraises,
from 15 to 18 years old, the age at which a person qualifiesas a
juvenilevictim who, to be eligiblefor T status, isnot required to
show that he or she has cooperated with law enforcement au-
thorities. Thenew law al so adds unmarried siblingsunder age 18
tothelist of family memberswho may receive T statuswhen the
principal applicant isunder age21. Inaddition, the TVPRA makes
the public charge ground of inadmissibility inapplicableto appli-
cantsfor T status. The TVPRA also makes T status dependents
eligible for legal assistance from agencies funded by the Legal
Services Corporation. In addition, the new law establishes fed-
eral civil causesof action for sex trafficking, trafficking for forced
labor, and coercion resulting in forced labor.

Trafficking Victims Protection Reauthorization Act of 2003,

PublicL. No. 108-193 (Dec. 19, 2003).

Litigation

JUDGE APPROVES CATHOLIC SOCIAL SERVICES SETTLEMENT — U.S.
Federal Judge Lawrence K. Karlton has approved a settlement
agreement in Catholic Social ServicesInc. v. TomRidgethat will
allow over 150,000 undocumented immigrantsto apply for lawful
resident status under the amnesty program created by the Immi-
gration Reform and Control Act of 1986 (IRCA).

Under IRCA, undocumented persons who had resided in the
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United States since before 1982 wereeligibleto legalizetheir sta-
tus and eventually apply for permanent residence. The lawsuit
challenged an Immigration and Naturalization Service rule that
made persons who had traveled briefly abroad during the period
of required residence (i.e., between 1982 and the time they ap-
plied for amnesty) ineligiblefor the program. Thelawsuit argued
that Congress did not intend for such brief trips abroad to dis-
qualify the people who took them from being able to apply for
amnesty.

For more on the history of the lawsuit and the settlement
agreement’s provisions, see “ Settlements Reached in CSS and
LULAC/Newman; Amnesty Application Period for Class Mem-
bersCould Beginin March,” IMMIGRANTS RIGHTS UPDATE, Dec.
18, 2003, p. 4. The settlement agreement in Newman v. Bureau of
Citizenship and Immigration Services (formerly League of United
Latin American Citizens v. INS) has not yet been approved by
the federal judge presiding over that case.

LAWSUIT FILED TO ENJOIN ENTRY OF IMMIGRATION RECORDS INTO FBI's
CRIME DATABASE — Civil rights and immigrant defense organiza-
tionshavefiled afederal lawsuit challenging apost-9/11 initiative
by Attorney General JohnAshcroft to enlist state and local police
intheroutine enforcement of federal civil immigrationlaws. The
groups charge that the defendants are entering civil immigration
information regarding hundreds of thousands of non-U.S. citi-
zensintotheNational CrimeInformation Center (NCIC), the data-
basein which the Federal Bureau of Investigation storesinforma-
tion about criminals, without lawful authority to do so.

The lawsuit, filed in the U.S. District Court for the Eastern
District of New York on Dec. 17, 2003, names as defendants the
Depts. of Justice and Homeland Security (DOJ and DHS), the
FBI, and U.S. Immigration and Customs Enforcement (ICE), as
well as the heads of each of these agencies.

The complaint filed with the court arguesthat, sincetheincep-
tion (in 1930) of the FBI clearinghouse of federal, state, local, and
international criminal justice records that in 1967 was renamed
the National Crime Information Center, Congress has carefully
delineated the categories of information that may lawfully be col-
lected and exchanged throughiit. In defiance of these guidelines,
the complaint charges, in 2002 the defendants began entering
into the NCIC records for persons with outstanding orders of
deportation, exclusion, or removal whom the defendants believe
have remained in the U.S.—persons the government refersto as
“absconders.” Then in 2003, they began entering records for
persons whom the DHS believes have violated a requirement of
theNational Security Entry-Exit Registration System (NSEERS),
the " special registration” program instituted by the attorney gen-
eral in June2002.

State and local police officers throughout the U.S. access the
NCIC database “millions of times each day,” according to the
complaint, inthe course of performing their regular patrol duties.
When alocal police officer pulls over adriver for committing a
traffic violation, for example, he or she may run the driver’shio-
graphical information through the NCIC to check if any arrest
warrants are outstanding against the driver. If such a warrant
exists, the officer will arrest and hold the driver. By entering
information into the database about suspected “ absconders’ and

violators of NSEERS-related requirements, the defendants hope
to enlist state and local police in their efforts to apprehend and
arrest such people, despite Congress' shaving broadly preempted
stateor local policefrom making federal immigration-related ar-
rests, except if they follow specific statutory procedures. (For
more on thisissue of who isauthorized to enforce civil immigra-
tion laws, see “ Alabama State Troopers Said to Receive ‘ Clear
Authority’ in Civil Immigration Enforcement,” IMMIGRANTS

RIGHTSUPDATE, Nov. 24, 2003, p. 5.)

Furthermore, the lawsuit’s plaintiffs charge that the immigra-
tion-related data being entered into the NCIC databaseis, by the
DOJ inspector general’s own admission, seriously flawed and
not reliable (for more on the unreliability of immigration-related
dataanditsimplications, see“ Justice Dept. Order Exempts Crime
Database fromA ccuracy Requirement,” IRU, June 3, 2003, p. 6).
Asaresult, state and local officerswho makeimmigration-rel ated
arrests based on that information are liable to be making them
wrongfully, both because they are engaging in civil immigration
law enforcement activities that Congress has barred the police
from performing and because it islikely that the person they are
arresting is guilty of nothing more than having done business
with one of the government’s most inept bureaucracies.

Finally, the plaintiffs charge, the government’s misuse of the
NCI C database undermines public safety by deterring crimevic-
tims and witnesses who are immigrants from cooperating with
local or state police, for fear that they may be arrested. It also
diverts scarce resources from priorities that local jurisdictions
have identified as being most important, exposes officers un-
trained inthe complexities of immigration law toliability for mak-
ing wrongful arrests, and encourages racial and ethnic profiling
on the part of police, the plaintiffs charge.

In their complaint, the plaintiffs ask the court to rule that the
defendants’ entering of civil immigrationinformationintotheNCIC
and disseminating it to state and local police officersis not au-
thorized by any statute, that it is unlawful because it encourages
policeto engagein civil immigration enforcement activities that
they are preempted from conducting, and that, unless and until
they obtain lawful authority to enter civil immigrationinformation
into the NCIC, the defendants must stop entering it and must
removeall such information already entered.

The lawsuit’s plaintiffs are the National Council of La Raza,
the New York Immigration Coalition, the American-Arab Anti-
Discrimination Committee, the L atinAmerican\Workers Project,
and Unite. The complaint is available in PDF format online at
www.aclu.org/FilesOpenFile.cfm?2d=14599.

National Council of La Raza, et al v. Ashcroft, et al,
No. CV 03-6324 (E.D.N.Y., filed Dec. 17, 2003).

SUPREME COURT TO CONSIDER LEGALITY OF INDEFINITE DETENTION
OF INADMISSIBLE IMMIGRANT — The U.S. Supreme Court hasgranted
apetitionfor writ of certiorari to consider whether under immigra-
tion law the government may indefinitely detain inadmissibleim-
migrants. The case may resolveasplit that has devel oped among
the circuit courts of appeal. The petitioner, a Cuban who entered
the U.S. during the 1980 Mariel Boatlift, seeks to overturn an
adverse decision by the Eleventh Circuit Court of Appeals.
InZadvydasv. Davis, 533 U.S. 678 (2001), the Court ruled that
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section 241(a)(6) of the Immigration and Nationality Act did not
authorize the indefinite detention of lawful permanent residents
with final removal orders. The Court instead interpreted the stat-
ute as authorizing detention only for the period of time reason-
ably necessary to carry out the removal. Because the petitioners
in Zadvydas were lawful permanent residents, the Court did not
determine whether the same limitation appliesto the detention of
inadmissibleimmigrantsunder the statute. The Sixth Circuit and
the Ninth Circuit have ruled that the reasonabl eness limitation of
Zadvydas applies to the detention of inadmissible immigrants,
whilethe Fifth, Seventh, Eighth, and Eleventh Circuitshavefound
that the limitation does not apply. Compare Rosales-Garcia v.
Holland, 322 F.3d 386 (6th Cir. 2003) (en banc) and Xi v. INS, 298
F.3d 832 (9th Cir. 2002); with Rios v. INS, 324 F.3d 296 (5th Cir.
2003), Hoyt-Mesa v. Ashcroft, 272 F.3d 989 (7th Cir. 2001), Borrero
v. Aljets, 325 F.3d 1003 (8th Cir. 2003), andBenitez v. Wallis, 337
F.3d 1289 (11th Cir. 2003). Benitezv. Wallis, Dist. Dir., INS,

72U.S.L.W. 3463 (Jan. 16, 2004).

9TH CIRCUIT OVERTURNS BIA FINDING THAT STATE CONVICTION FOR
SIMPLE DRUG POSSESSION IS “AGGRAVATED FELONY” — The U.S.
Court of Appeals for the Ninth Circuit has issued a decision re-
jecting the finding of the Board of Immigration Appeals that an
Arizona conviction for possession of methamphetamine consti-
tutes an “aggravated felony” for purposes of immigration law.
The conviction wasafelony under Arizonalaw but under federal
law could only have been prosecuted as a misdemeanor. The
court concluded that for a drug conviction to constitute an ag-
gravated felony for immigration purposes, it must either have a
trafficking element or be punishable as a felony under federal
drug laws.

In so ruling, the court distinguished between the determina-
tion of what constitutes an aggravated felony for purposes of
sentence enhancement and the determination for immigration
purposes. The Ninth Circuit and most other circuits have found
that for purposes of applying federal sentencing guidelines that
require an increased sentence where an immigrant hasillegally
reentered the United Statesfollowing removal for having commit-
ted an “aggravated felony,” adrug conviction with no trafficking
element is considered an aggravated felony if it isclassified asa
felony under the law of the jurisdiction under which the convic-
tion is obtained, whether state or federal. In distinguishing be-
tween this context and that of immigration law, the court rea-
soned that the need for national uniformity isafundamental con-
cern of immigration law, whereas criminal sentencingisprimarily
astate function. Applying auniform federal standard to the de-
termination of what constitutes an aggravated felony for immi-
gration purposes ensures that fortuitous differencesin state laws
do not result in nonuniform differencesin treatment under immi-
grationlaw of similarly situated immigrants. Both the Second and
Third Circuits have issued rulings that make this distinction.
Aguirrev. INS 79 F.3d 315 (2d Cir. 1996); Gerbier v. Holmes, 280
F.3d 297 (3d Cir. 2002).

As an example of the discrepancies that would arise from al-
lowing differencesin state lawsto determine what constitutes an
aggravated felony for immigration law purposes, the court noted
that possession for one’s own use of 30 grams or less of mari-

juana would not be a deportable offense, much less an aggra-
vated felony, in most states; however, in North Carolinait would
constitute an aggravated felony, barring nearly all formsof relief
fromremoval, if the state definition were controlling.

The decision rejects the rule announced by the BIA in Matter
of Yanez-Garcia, 231. & N. Dec. 390 (BIA 2002). InYanezthe BIA
abandoned its prior precedent decision of Matter of K-\-D-, 221.
& N. Dec. 89 (BIA 1999), in which it distinguished between the
purposes of sentence enhancement and immigration law, and fash-
ioned afederal standard to ensure uniformity in determining when
adrug conviction is considered an aggravated felony for immi-
gration purposes. Noting that the Fifth Circuit had rejected its
approach inK-V-D-, the BIA decided to abandon it and instead to
follow the law of the circuit in which each case arises, including
criminal law precedent. Thus, in circuitswith noimmigration law
precedent on thisissue, but with precedent regarding the defini-
tion of “aggravated felony” for sentence enhancement purposes,
such as the Ninth Circuit prior to this most recent decision, the
BIA would simply apply the criminal law precedent (for afuller
description of Yanez, see*BIA Will Follow Federal Criminal Pre-
cedent in Determining whether State Drug Offenses Constitute
‘Drug Trafficking’ Aggravated Felonies,” IMMIGRANTS RIGHTS
UPDATE, May 30, 2002, p.3). Subsequently, even though the
Second Circuit had distinguished between the criminal and immi-
gration law contexts for aggravated felony determinations in
Aguirre, the BIA decided to apply the Second Circuit’s criminal
law precedent to theimmigration law determination, in Matter of
Elgendi, 231. & N. Dec. 515 (BIA 2002), reasoning that the Sec-
ond Circuit’s prior decision was based on uniformity consider-
ationswhich the BIA now rejects.

The court concluded that, because the petitioner’s offense
does not involve atrafficking element and is not punishable asa
felony under federal law, it does not constitute an aggravated
felony for immigration purposes. Accordingly, the BIA erredin
finding himineligible for cancellation of removal, and the court
remanded the case for further proceedings.

Cazarez-Gutierrezv. Ashcroft,  F.3d__,
No. 02-72978 (9th Cir. Jan. 26, 2004).

Employment Issues

CONCERNS RAISED ABOUT POTENTIAL IRS SHARING OF ITIN-RELATED
INFORMATION —Agentsin the office of the U.S. Treasury Inspec-
tor General for Tax Administration (TIGTA) may haveimproperly
targeted for investigation persons who used individual taxpayer
identification numbers (ITINS) when filing their income tax re-
turns. The TIGTA isthe law enforcement arm of the U.S. Trea-
sury Dept. Advocates are concerned that a result will be to dis-
courage the nation’s millions of immigrant taxpayersfromfiling
tax returns.

Immigrant tax-filerswho are not eligiblefor aSocial Security
number can apply for an ITIN so they can comply with their legal
obligationtofiletax returns. The confidentiality of that informa-
tionisprotected under section 6103 of the Internal Revenue Code.
Asthe Internal Revenue Service's (IRS's) national taxpayer ad-
vocate recognized in her most recent annual report to Congress
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(dated Dec. 31, 2003), “Nowhere is the importance of the confi-
dentiality protectionsof tax return information under IRC section
6103 more apparent than with the taxpayer population using
ITINs. ... Confidentiality of ITIN information . . . iscritical to
encouraging undocumented taxpayers to file tax returns.” The
annual report acknowledgesthat many taxpayersusing ITINsare
undocumented and that “[t]he IRSITIN databank is understand-
ably of interest to other federal agencies charged with enforcing
the immigration laws and protecting national security.” Never-
theless, the IRS recognizes that it must “vigorously protect” the
confidentiality of ITIN information. As the report notes,
“Despite the distinctly undesirably behaviors actually or poten-
tially associated with ITINS, the[IRS] remainslegally responsible
for enforcement of the nation’s tax laws with respect to ITIN
holders.”

Recently, however, it has come to light that Louisville, Ken-
tucky—based TIGTA agents targeted for investigation tax-filers
who used I TINs because the I TINs appeared on their W-2 forms,
indicating that they were working without proper employment
authorization. Asaresult of the investigations, the TIGTA filed
federal criminal chargesunrelated to the enforcement of tax laws
against the I TIN-users, and the latter now face removal proceed-
ings. Sincethe TIGTA and the IRS are separate agencies within
the U.S. Treasury Dept., one possible explanation for how TIGTA
agentsknew whomto target wasthat L ouisville-based | RS agents
tipped them asto which tax-filershad used I TINS.

Onetaxpaying worker, atobacco picker whoin 2000 worked a
few months for a nursery, is facing serious document fraud
chargesasaresult of aTIGTA investigation. TIGTA agentsused
thefact that the worker’swife' sW-2 contained an ITIN asarea
son for contacting his prior employer and immigration authori-
ties. The criminal chargesthe TIGTA subsequently filed against
him arefor alleged fraudulent use of aSocial Security number and
analienregistration (or “green”) card, not for any violation of tax
laws. A conviction of document fraud can permanently bar an
undocumented person from adjusting to legal statusor immigrat-
ing to the U.S. Compounding the seriousness of the TIGTA's
action against the tobacco picker is the fact that the criminal
complaint it filedinfederal court containstheworker’slegitimate
ITIN, aswell asthe name, address, and Socia Security number of
the person whose SSN he allegedly used when applying for the
nursery job—an alarming invitation to anyone with accessto the
complaint to steal the SSN-owner’sidentity.

The TIGTA agent who conducted the investigation advised
the taxpayer’slawyer that the IRS has compiled alist of 250,000
persons nationwide whom the agency suspects are undocu-
mented. The agent advised the lawyer that, for national security
reasons, his personal intention isto prosecute as many of these
people as possible. The IRS subsequently has denied that it has
such alist.

Inaletter to thetaxpayer’slawyer, the IRS s national taxpayer
advocate maintained that “it isnot the policy of the IRSto release
tax returnsor return information to federal agenciesfor investiga-
tion of nontax crimesunlessaFederal district court judge or mag-
istrate hasissued to us an ex parte order requiring the release of
that information. IRC 6103(i)(1).” Sheacknowledged that con-
gressionally-authorized taxpayer clinics for persons of low in-
comeserveimmigrantswho arenot legally eligibletowork inthe

U.S. She asserted that IRS employees are required to release
information to TIGTA in the course of an official TIGTA investi-
gation and that she had been personally advised by the acting
Treasury inspector general for tax administration that it is com-
pletely inaccurate to state that TIGTA is investigating 250,000
taxpayers with the intent of prosecuting those who are undocu-
mented and have committed document-related crimes. She ad-
vised thelawyer that “ TIGTA isnow looking into theway in which
this particular case was handled” and that she has *“been assured
that thiskind of issueand actionisnot initsnormal investigative
inventory for handling in the manner this case was handled.”
She reiterated that the “protections of IRC 6103 for tax returns
and tax returninformationis[sic] very great.” (For acopy of the
national taxpayer advocate’sletter to the tobacco worker’ s attor-
ney, contact NILC’s Joan Friedland at friedland@nilc-dc.org.)

However, inwhat isevidently atroubling departure of opinion
and interests, theTIGTA made clear in aJanuary 2004 report that
it disapproves of restrictions on the IRS sharing ITIN-related
information, complaining that this prevents the IRS from
“assist[ing] with addressing unauthorized immigration or unau-
thorizedwork.” (Thereport, titled“ TheInternal Revenue Service's
Individual Taxpayer Identification Number Creates Significant
Challengesfor Tax Administration,” Ref. No. 2004-30-023, Jan.
2004, is available online at www.ustreas.gov/tigta/2004reports/
200430023fr-redacted.html.)

Immigrants' rightsand taxpayers advocatesweregratified by
the national tax advocate's clear recognition of the potential for
cases such as the tobacco picker’s to discourage taxpayers from
filing tax returns. However, theimpact of theTIGTA'sactionscall
for aclear statement of commitment from the highest reaches of
the Treasury Dept. that such enforcement actions will not be
tolerated. Accordingly, the National Immigration Law Center, the
Center for Economic Progress, the National Consumer Law Cen-
ter, the National Council of La Raza, the National Employment
Law Project, the Midwest Immigrant and Human Rights Center,
andtheLouisvilleLegal Aid Society Low IncomeTax Clinic have
written to the secretary of the Treasury, the IRS commissioner
and other high-ranking Treasury Dept. officials seeking to obtain
such acommitment.

The organizations expressed their deep concern that the IRS
and the TIGTA are using their resources to enforce immigration
laws, an activity that isnot within their jurisdiction and that only
serves to undermine tax administration purposes. |f complying
with thetax lawsrendersimmigrantsmore vulnerableto immigra-
tion enforcement than they would have been had they not filed
tax returns, then many of the resources that have gone into con-
ducting outreach and education among the growing immigrant
communities across the U.S. urging them to apply for ITINsand
filetheir taxes will befor naught. Asalaw enforcement agency,
theTIGTA should befocusing its efforts on fighting tax evasion,
money laundering, and other tax-related criminal activitiesrather
than acting as deputized immigration agents. Likewise, the IRS
should be working towards removing the barriersto compliance
faced by immigrant taxpayersrather than cooperating inimmigra-
tion enforcement activitiesthat will undo any effortsto bring all
workersinto thetax system.

Thisissue arisesat acritical time during the tax-filing season.
Before taxpayers advocates can continue confidently assisting
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immigrant taxpayers this season and advising them that the IRS
will not sharetheinformation on their returnswith other govern-
ment agencies, they need to hear a definitive and official public
statement to that effect from the |IRS commissioner and the Trea-
sury Dept.’ sinspector general and/or secretary. Sodoimmigrants
advocates who educate and advise taxpayers about their rights
and obligationswith respect to tax laws. Anything lesswill result
inadvocates having to inform immigrant taxpayersthat, whileitis
their obligation tofiletax returns, if they do so thereisalso agreat
risk that, if they got their job by using fraudulent documents,
they will be criminally prosecuted and possibly deported.

While advocates have always had some concerns about
whether it issafefor immigrant tax-filerstousean I TIN, the post-
9/11 climate has clearly made this an even more urgent concern.
Whiletheselatest enforcement devel opments might be limited to
Kentucky, and whileit ispossiblethat any further enforcement in
these cases will be quelled, the risk of any future inappropriate
enforcement action still existsunlessthe Treasury Dept. issuesa
clear policy statement and puts internal mechanismsin place to
prevent it from occurring.

Asaresult of the renewed debate over immigration reform and
what to do about the millions of undocumented immigrants now
living and working inthe U.S., many moreimmigrants are coming
forward to file tax returns as a means of showing that they have
voluntarily complied with U.S. tax laws and are persons* of good
moral character.” Discouraging people from filing their taxes
clearly conflictswith theimmigration law’s requirement that immi-
grants, lawful or undocumented, comply with thetax laws, and it
provokesfear within theimmigrant taxpayer community that will
makeit moredifficult for undocumented workersto “ come out of
the shadows” onceimmigration reform becomesareality.

MASSACHUSETTS BOARD DOES NOT EXTEND HOFFMAN’S REACH
AND AFFIRMS UNDOCUMENTED WORKERS’' RIGHT TO WORKERS’
COMPENSATION— T he Reviewing Board of the M assachusetts Dept.
of Industrial Accidents (DIA) recently issued an important deci-
sion upholding the right of undocumented workers to be com-
pensated under state workers' compensation laws. The DIA is-
sued its decision after hearing an appeal by the company that
insured the employer of an injured undocumented worker who
was awarded workers' compensation.

In appealing the decision, the insurance company asserted
that the U.S. Supreme Court’s decision in Hoffman Plastic Com-
pounds, Inc. v. NLRB, 535 U.S. 137 (2002), barsthe worker from
receiving workers' compensation benefits because heisundocu-
mented. (For asummary of theHoffman decision, see* Supreme
Court Bars UndocumentedWorker from Receiving Back Pay Rem-
edy for Unlawful Firing,” IMMIGRANTS RIGHTS UPDATE, Apr.
12, 2002.) The DIA based its ruling that Hoffman does not bar
undocumented workers from receiving workers compensation
on two findings.

First, the DIA ruled that acontract of employment between an
employer and an undocumented worker is an enforceable con-
tract, insofar asall workers, regardlessof immigration status, should
be compensated for |egitimate work injuries under the contract of
workers compensation insurance. Second, the DIA ruled that

Hoffman does not preempt the interpretation of Massachusetts
law as giving undocumented workers an enforceable contract of
employment for purposes of workers' compensation.

The caseinvolved a fifty-one-year-old cleaner and construc-
tion laborer, Guillermo Medellin, who fell into an eight-foot-deep
hole after the ground crumbled beneath his feet while he was
excavating poles with ajackhammer. Despite surgeries and ex-
tensivephysical therapy, hisright arm remainsimpaired. Medellin
filed aclaim for workers' compensation, but the insurance com-
pany resisted payment. During ahearing on Medellin’sclaim, he
admitted that he was unauthorized to work inthe U.S. because he
wason avisitor’svisa, and that he was using afal se Social Secu-
rity number towork. Thejudge presiding over thehearing awarded
Medellin continuing workers' compensation, including tempo-
rary and total incapacity benefits, under Massachusetts state
law. Indoing so, thejudgerelied on a1997 Massachusettswork-
ers compensation casethat established that undocumented work-
ers are employees under the state workers' compensation law,
and that, therefore, an employee’s immigration status does not
bar receipt of benefits under this law.

The insurance company appealed the decision only after the
Supreme Court issued its decision inHoffman. Though Medellin
argued that the insurance company had waived itsright to appeal
becauseit did not challenge the claim on the basis of hisstatusas
an undocumented worker at thetime of the hearing, the DIA ruled
that the company’stiming was reasonabl e becauseHoffman “ has
vastly changed the legal landscape for undocumented immigrant
employees.”

In considering the appeal, the DIA first analyzed Medellin’s
workers' compensation award in the context of theHoffman deci-
sion. The DIA recognized that despite Hoffman, other “tradi-
tional” sanctionsunder the National Labor RelationsAct (NLRA)
gtill stand. In fact, it quoted the Supreme Court’s assertion that
“[1Tack of authority to award backpay does not mean that the
employer gets off scot-free.” The DIA also recognized the fed-
eral district court decisionin Singh v. Jutla, et al, 214 F.Supp. 2d
1056 (N.D. Cal. 2002) (for more on Sngh, see* Court DeniesMo-
tion to Dismissin Retaliation CaseWhere Worker Was Reported
to INS,” IRU, Oct. 21, 2002, p. 10) and the amici curiae briefs
submitted on behalf of Medellin that interpret Hoffman as reaf-
firming that undocumented workers are “employees’” under the
NLRA and other federal statutes such as the Fair Labor Stan-
dards Act.

However, the DIA declined to accept the argument that
Hoffman unequivocally supports the position that thereis ale-
gitimate employment rel ationship between undocumented work-
ers and their employers. Instead, the issuesthe DIA considered
seminal in determining whether Medellin should be covered un-
der the state’s workers' compensation laws were (1) whether a
non-U.S. citizen worker’'sengaging inillegal employment asde-
fined by section 274aof the Immigration and NationalityAct(i.e.,
being employed in the U.S. without employment authorization)
makes his or her contract of employment under Massachusetts
workers compensationlaw asoillegal, and (2) if it doesnot—i..e.,
if statelaw isconstrued as supporting an enforceable contract of
employment for undocumented workers—whether federal immi-
gration law preemptsthisiaw.
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Addressing the first issue, the DIA concluded that employ-
ment contracts between undocumented workers and employers
are enforceable contracts for the purposes of coverage under
state workers' compensation laws. The DIA based its decision
on previous case law regarding fraudulent inducement to enter a
contract. It reaffirmed prior rulings holding that, while the de-
frauded party (in this case, the employer) can repudiate a con-
tract upon learning of the fraud (in this case, learning that an
employeewasnot, in fact, authorized to beemployedinthe U.S.),
that repudiation does not in any way operate retroactivity—i.e.,
it does not capture an event (such as a workplace accident) that
occurred prior toit. In addition, the DIA examined whether the
enforceability of the contract was “tainted” by the illegality of
the worker’s conduct. Applying the tests established by Massa-
chusetts courts, the DIA concluded that it isnot. “[T]he nature
of the employment contract was affected by theillegal conduct of
the employee insofar as Mr. Medellin sought and attained the
employment by fraudulent means,” the DIA found. “However,
that illegal behavior was, at most, an incidental part of the con-
tract performance.” The DIA aso concluded that “[t]he policy
against illegal immigration is, of course, a strong one, but it is
juxtaposed against the policy of [the Massachusetts workers
compensation statute] that ensures that legitimate work injuries
are compensated under the contract of workers' compensation
insurance, which remedy isanintegral component of the contract
of employment.”

The DIA then addressed the second issue, namely whether
federal immigration law preempts a construction of state law as
supporting an enforceable contract of employment for undocu-
mented workers. In determining that that federal law does not
preempt the Massachusetts workers' compensation statute, the
DIA noted that it is awell-established principle that states have
great latitude under their powers to legislate matters involving
“the protection of thelives, limbs, health, comfort, and quiet of all
persons.” TheDIA concluded that mandatory insurance schemes,
including workers' compensation, are within these powers.

TheDIA also cited the McCarran-Ferguson Act, in particular
15 USC sec. 1012(b), which establishes that state laws enacted
“for the purpose of regulating the business of insurance” do not
yield to conflicting federal statutes unless a federal statute spe-
cifically requires otherwise. The DIA relied onaU.S. Supreme
Court ruling that federal immigration law does not specifically
relate to the business of insurance and relied on a prior state
court decision to conclude that the Massachusettsworkers' com-
pensation statute is a law enacted for the purpose of regulating
the business of insurance. By making these two findings, the
DIA upheld, despite Hoffman, Massachusetts common law es-
tablishing that employees’ status as undocumented workers does
not bar them from receiving workers' compensation otherwise
due under state law.

The insurer has appealed the decision. NILC appeared as
amicus curiae along with the National Employment Law Project.
Briefsonthiscaseareavailable by contacting NILC' sAnitaSinha
at sinha@nilc.org.

Medellin v. Cashman KPA, et al., Board No. 03324300,
Massachusetts Dept. of Industrial Accidents,
Reviewing Board Decision, Dec. 23, 2003.

FEDERAL COURT IN N.Y. GRANTS PROTECTIVE ORDER FOR H-2A AGRI-
CULTURAL WORKERS AND ISSUES INJUNCTIVE ORDER IN IMPORTANT
RETALIATION CASE — In an opinion that unequivocally upholdsthe
antiretaliation protections afforded to workers who take stepsto
enforce their workplace rights, afederal court in New York has
granted a group of agricultural workers atemporary restraining
order against theformer owner of the farm on which they worked.

The court found that theindividual, Donald Perry, unlawfully
retaliated against four agricultural workers after they filed acom-
plaint against thefarm under the Fair Labor StandardsAct (FLSA)
and the Migrant and Seasonal Agricultural Worker Protection
Act (MSAWPA, aso known as AWPA). In doing so, the court
enjoined Perry from contacting any local, state, or federal gov-
ernment official or agency with regard to the four workers, and
restrained and enjoined Perry from any further retaliation. Impor-
tantly, the court ruled that the antiretaliation provisions of both
the FLSA and the MSAWPA applied to Perry, even though he
himself was not the employer of the four workers.

Theplaintiffsinthe case arefrom Peru and entered the U.S. as
nonimmigrant H-2A agricultural workers. They worked for and
lived on Becker Farmsduring the summer and fall of 2001. Becker
Farms is owned and operated by Oscar and Melinda Vizcarra,
who are husband and wife. Ms. Vizcarrais the daughter of the
defendant, Donald Perry. Perry formerly owned and operated
Becker Farms and continues to live within the confines of the
Becker Farms property.

OnNov. 2 or 3, 2001, theplaintiffsleft thefarmwith all of their
belongings and without informing anyone that they were leav-
ing. About two dayslater, Mr. Vizcarrareported them missing to
thelmmigration and Naturalization Service. Hetold Perry that the
workers had |eft the farm and that he had already called the INS.
He also told Perry that the INS seemed reluctant to pursue the
workerswithout having an address or |ocation where they might
befound. OnNov. 15, 2001, Perry himself called the INSto report
that the workers had absconded. According to Perry, the INS
again seemed reluctant to track them down.

OnNov. 28, 2001, thefour workersfiled aclaim against Becker
Farms and Oscar and Melinda Vizcarra under the FLSA, the
MSAWRPA, and other laws, aleging that they had not been paid
for many hours of work they had performed and that they had not
been paid overtime. The complaint was served on the Vizcarras
that day.

When Perry found out about the suit a day or two later, he
immediately went to an INS office and met with an agent. Perry
once again reported that the workers had absconded, but this
time he also stated that the plaintiffsare part of aPeruvian terror-
ist group’s “sleeper cell” here in the United States. Prior to the
filing of theworkers' complaint, the court later noted in its deci-
sion, Perry never made any such allegation to anyone. The deci-
sion lists a sample of the various government agencies and offi-
cialsPerry repeatedly contacted after the workersfiled their com-
plaint. They included the U.S. attorney general, the N.Y. state
attorney general, the U.S. Dept. of Labor, theN.Y. State Police, the
INS, the U.S. Dept. of Homeland Security, and the U.S. State Dept.
Perry told these agencies not only that the plaintiffs are part of a
terrorist sleeper cell, but also that they had been involved in
trafficking and smuggling of other Peruvians who sympathize
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with their terrorist organization. Perry aso reported the plaintiffs
attorney to officials, accusing the attorney of being involved in
alientrafficking and smuggling.

During a court hearing, Perry admitted that he had no evi-
dencethat the plaintiffsareterrorists or members of asleeper cell.
The court found that his claims were unfounded, that he had
known that they were baseless, and that he “ asserted these sen-
sational yet unsubstantiated claims to government authorities
for the sole purpose of preventing or dissuading plaintiffs from
pursuing the Becker Farmslitigation.”

The court found that the plaintiffs would suffer irreparable
harm if the court did not issue apreliminary injunction enjoining
Perry from continuing to retaliate against them. In doing so, the
court stated, “ Perry’sretaliation negatively affectsplaintiffs ability
toenforcetheir rightsunder the FLSA and MSAWPA.. . . . Perry’s
retaliatory actions undermine theimportant purposes of the anti-
retaliation provisions of FLSA and MSAWPA, and could poten-
tially chill other migrant workerswho might seek to enforcetheir
rights.”

The court then found that the plaintiffs also demonstrated a
likelihood of success on the merits of their FL SA and MSAWPA
claims. The court concluded that the plain language of the
antiretaliation provisions of both statutes renders them appli-
cable to any “person,” and therefore the provisions do not just
apply to employers. This finding was important because Perry
was not the four workers' employer, despite his connections to
the farm on which they had worked. Infinding that the plaintiffs
had demonstrated a likelihood of success on the merits of their
case, the court also ruled that the workers had established aprima
facie case of retaliation (i.e., a case sufficient on its face and
supported by at |east the requisite minimum of evidence).

Perry, who argued his case pro se (i.e., he represented him-
self), asserted anumber of defenses, all of which the court found
to haveno merit. First, heargued that the plaintiffswererequired
to exhaust certain administrative remedies before bringing any
litigation in federal court. The court, however, noted that Perry
did not citeany authority for hisclaim, and that “[i]nfact thereare
many casesin which H-2A workers havefiled wage casesin state
or federal court without first going through an administrative
process.”

Perry al so argued that the plaintiffswere collaterally estopped
from pursuing their claim in federal court because the Office of
the New York StateAttorney General had already determined that
Perry isnot liablefor retaliation. In regjecting thisargument, the
court first noted that the state attorney general’s office had not,
in fact, yet made such a determination. However, even if it had,
such adetermination would not have acollateral estoppel or pre-
clusive effect on the case, the court held, because the legal is-
sues aredifferent: The state attorney general’s office wasinves-
tigating Perry for retaliation under New York labor law, whereas
the plaintiffswerealleging retaliation under federal law. Accord-
ing to the court, “ The difference in the laws enforced is critical
because New York Labor Law appliesonly to employersand their
agents . . . while the FLSA and M SAWPA anti-retaliation provi-
sions apply to any ‘person.’”

Finally, Perry had asserted that the injunction the plaintiffs
sought would violate his First Amendment right to free speech.
The court soundly rejected thisclaim. “Theinjunctiverelief re-

guested does not violate Perry’s First Amendment right to en-
gage in retaliatory conduct prohibited under the FLSA and the
MSAWPA,” it found. “Stated differently, Perry has no constitu-
tional right to make baseless accusations against plaintiffs to
government authoritiesfor the sole purpose of retaliating against
theplaintiffsfor filing the Becker Farmslitigation.”

The court’s decision is an important victory for immigrant
workers who are often subjected to retaliatory actions for at-
tempting to assert their workplacerights. The court’s protective
order provides advocates with another useful example of an or-
der that hel psprotect therights of plaintiffswho areinthemiddle
of litigation. Finally, the injunction isimportant because it will
help protect the plaintiffs from further retaliation as their case
proceeds. Perry has appeal ed the decision to the Second Circuit
Court of Appeals.

The plaintiffs were represented by Patricia C. Kakalec and
Daniel Werner of the Farmworker Legal Services of New York,
Inc., and by Nancy Jean Schivone of the Legal Aid Society of
Mid-New York, Inc.,in New Paltz, NY. Advocatesinterested in
reading the briefsfor this case may contact NILC'sAnitaSinhaat
sinha@nilc.org.

Centeno-Bernuy, et al. v. Perry, No. 03-CV-457-A (W.D.N.Y.
filed Dec. 18, 2003), 2003 U.S. Dist. LEX1S23609.

SETTLEMENTS AND RESOLUTIONS REACHED BY OSC IN DISCRIMINATION
CASES — Employment discrimination casesin which the Office of
Specia Counsel for Immigration Related Unfair Employment Prac-
tices (OSC) has obtained settlements and informal resolutions
since last September have included a couple employer “docu-
ment abuse” cases, a case in which an airline's policy was to
recruit only U.S. citizensfor flight attendant positions, and acase
inwhich anaturalized U.S. citizen was fired on suspicion of not
being work-authorized, despite having presented valid evidence
that she was employment-eligible. The OSC is part of the Civil
Rights Division of the U.S. Dept. of Justice.

Carlos A. Leal v. Triangle Services, Inc. On Sept. 17, 2003, the
OSC entered into a settlement agreement with Triangle Services
Inc. of Orlando, Florida, to resolve acharge alleging that it fired
an asylee in violation of the document abuse provision of the
Immigration and Nationality Act. When the employment authori-
zation document that the asylee had presented upon first com-
pleting the -9 employment eligibility verification processexpired
and Triangle wasrequiring the asyleeto reverify hisemployment
eligibility, the company refused to accept the other acceptable
documentshe presented. Under theterms of the settlement agree-
ment, Triangle agreed to pay acivil penalty of $1,100for asingle
act of document abuse, $13,802 in back pay and interest, $599 for
incurred medical expenses, and also the amount the asyleewould
have been paid for accrued paid days off. The company also
agreed to post antidiscrimination notices and to train its employ-
ees regarding the antidiscrimination provision of the INA.

Mata v. Masonite Holdings Inc. The charging party in asecond
document abuse case was a Mexican national and lawful perma-
nent resident whom Masonite Holdings Inc. denied employment
on the ground that he was not work-authorized, despite the fact
that he provided two documents legally acceptable for demon-
strating his employment eligibility. The company had been ac-
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cepting comparable documents from native-born U.S. citizens
when verifying their employment eligibility. The OSC found rea-
sonable cause to believe that the charging party, aMr. Mata, had
been the victim of document abuse on the basis of hiscitizenship
status. The OSC successfully resolved the charge without filing
acomplaint. Inan Oct. 22, 2003, settlement agreement, Masonite
agreed to provide Mata $4,476 in back pay and all benefits con-
sidered back pay (sick leave, annual leave, fringe benefits, and
insurance coverage) that hewould have earned had he been hired.
Masonite also offered Mata the job for which he had originally
applied. Furthermore, Masonite agreed to pay $500in civil penal-
ties, post antidiscrimination educational noticesin theworkplace,
and have its managers trained in the 1-9 employment eligibility
verification process.

Ommni Air International. On Oct. 17, 2003, the OSC closed its
independent investigation of and issued aletter of resolution to
Omni Air International in Tulsa, Oklahoma, after receiving aletter
from the airline stating that it had removed from flight attendant
recruiting announcements a notice that the positions were open
only to U.S. citizens and that it had instructed its recruiters that
no “U.S. citizen-only” requirement applied to flight attendants.
Omni operates passenger aircraft for major tour operatorsand the
U.S. Dept. of Defense, but Omni’ s contract with thelatter requires
only that cockpit crew members be U.S. citizens. Because no
economic victims of the rescinded policy could beidentified, and
because Omni corrected its practice so quickly, no formal settle-
ment was entered.

Rubi v. The Republican Nat’l Capitol Hill Club. On Nov. 18, 2003,
the OSC issued a letter of resolution dismissing the charge of
Maria J. Rubi, a naturalized U.S. citizen, who alleged that the
Capitol Hill Club in Washington, D.C., terminated her employ-
ment despite the fact that she provided documentation demon-
strating her work authorization. I1nresponseto theinvestigation,
theemployer voluntarily entered into abil ateral settlement agree-
ment with Rubi inwhichit agreed to pay her $10,000 in back pay.
The OSC issued theletter of resolution after ascertaining that the
settlement fully resolved Rubi’s claims, and it also conducted a
training on the I-9 employment eligibility verification processfor
the employer’s supervisors and managers.

For moreinformation about the OSC’ swork, including reports
about recent caseresolutions, visit itswebsite at www.usdoj.gov/
crt/osc/. To report cases of discrimination, workers and advo-
catescan call the OSC toll freeat 1-800-255-7688 (the TDD num-
ber for the hearing-impaired is 1-800-237-2515). Employerscan
obtain more information on immigration-related unfair employ-
ment practices by calling the OSC toll freeat 1-800-255-8155 (the
TDD number for the hearing impaired is 1-800-362-2735).

Public Benefits Issues

PRESIDENT’S FY 2005 BUDGET INCLUDES 1-YEAR SSI ELIGIBILITY
EXTENSION — President Bush'sfiscal year 2005 budget, released in
early February, includes a one-year extension of Supplemental
Security Income (SSI) benefits to elderly and disabled refugees
and asylees who are scheduled to lose their benefits. As pro-
posed, the change would take effect Sept. 30, 2004, and would

expireat theend of FY 2007. After that, refugees and asyleeswho
do not become U.S. citizenswould be ableto receive SSI benefits
for only seven years after entering the U.S.

SSI provides cash assistance to elderly people and to people
who cannot work dueto blindness or disability. Immigrant eligi-
bility for awide range of safety-net benefits, including SSI, was
severely restricted by the 1996 federal welfare law. However,
Congress provided awindow of SSI eligibility for certain catego-
riesof immigrantswho cameto the United Statesfleeing persecu-
tion. People in these categories—which include asylees, refu-
gees, Cuban-Haitian entrants, persons granted withholding of
removal, and someAmerasian immigrants—were made eligible
for SSI during thefirst five yearsafter securing their status. After
five years, if these immigrants had not become U.S. citizens or
qualified under another exception, they would lose their subsis-
tence grant. 1n 1997, recognizing that it takes more than five
years to naturalize, Congress extended to seven years the eligi-
bility for SSI of peoplein these categories.

A combination of backlogsin the system by which immigrants
adjust to permanent residence, processing delays, and language
and other barriers have prevented many of theseimmigrantsfrom
becoming citizenswithin seven years. Asaresult, thousands of
otherwise eligibleimmigrants have already lost or will soon lose
their SSI benefits. According to the Social Security Administra-
tion, over 1500 immigrants “timed out” of their SSI benefitsin
2003. Another 8,500 will losetheir benefitsin 2004. (A state-by-
state breakdown of the number of refugees projected to reach the
end of their SSI eligibility is
available at the NILC
website: www.nilc.org.)

While the president’s

Number of Immigrants Projected to
Reach 7-Year S5/ Cut-Off, By Year

2004 8,523 proposed one-year exten-
2005 7133 sion would provide short-
2006 7,604 termrelief for some of those
2007 9,042 who facetermination of their
2008 5,851 SSI grant because of the cur-
2009 4,066

rent seven-year limit, it
would not help many immi-
grantswho have already lost
their benefits. Almost all of
thoseformerly eligiblefor SSI who have aready timed out of the
SSI program will have already beeninthe U.S. for eight yearsby
the time the extension is enacted.

In addition, even if a one-year extension is approved, many
immigrantseligiblefor it will not be ableto become citizensbefore
theextension expires. Under current immigration law, only 10,000
permanent resident visas are available yearly for asylees who
want to adjust to permanent residence, far fewer than the number
of asyleeswaiting to adjust. Thebacklogisso largethat asylees
must wait many yearsto obtain lawful permanent residence; then
it takes at least another four yearsto obtain their U.S citizenship.

Elderly and disabled immigrants face other obstacles to ob-
taining citizenship that many simply areunableto overcome. Some
aretoo old or infirmto learn English or to prepare adequately for
passing the required civics test. Refugees, asylees, and Cuban-
Haitian entrants come to the U.S. to escape persecution, and
many have either witnessed or themselves endured events that
left them severely physically or psychologically traumatized. Their

SOURCE: Social Security
Administration, Sept. 2003
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resulting disabilities, which qualify them for SSI benefits, makeit
difficult for them to fulfill the normal requirementsfor naturaliza-
tion. Although waivers are available to people who, because of
disabilities, are not able to meet the English and civics-related
requirementsfor naturalization, refugees are not always aware of
how to apply for such waivers, and many never seek assistance
in such matters because, as a result of language and cultural
factors, they are hesitant to talk to strangers about their disabili-
ties.

The relevant part of the president’s budget proposal reads as
follows:

The Budget would allow refugees and asylees to re-
ceive SSI for eight years after entry into the country. Cur-
rently, refugees and asylees who have not become citi-
zens can only receive SS| for seven years after entry. The
proposal recognizes that some individuals have been un-
able to obtain citizenship within seven years due to a com-
bination of processing delays, and for asylees, statutory
caps on the number who can become permanent residents.
The policy would continue through 2007.

— www.whitehouse.gov/omb/budget/fy2005/ssa.html

N.C. APPEALS COURT OVERTURNS DECISION DENYING MEDICAID
COVERAGE OF CHEMOTHERAPY AS TREATMENT FOR EMERGENCY
CONDITION — A North Carolina court of appeals recently over-
turned alower court’sruling that animmigrant’sinpatient chemo-
therapy treatments were not within the scope of an “emergency
medical condition” under the state and federal Medicaid laws.
Medicaid for emergency medical conditions is available to eli-
gible individuals, including undocumented persons, without re-
gard to immigration status. Like the Arizona Supreme Court’s
recent decision in Scottsdale Healthcare, Inc. v. Arizona Health
Care Cost Containment SystemAdministration, 75P.3d 91 (Ariz.
2003) (see* ' Emergency Medical Condition’” Given GenerousIn-
terpretation by Arizona Court,” IMMIGRANTS RIGHTS UPDATE,
Sept. 4, 2003, p. 11), the case has national significance becauseit
interpretsaprovision of federal Medicaid law that isapplicablein
each state’s Medicaid program.
North Carolinaprovidesemergency Medicaid

(c) ... for care and services necessary for the treatment of
an emergency condition if:
(2) the alien requires the care and services after the sud-
den onset of a medical condition (including labor and
delivery) that manifests itself by acute symptoms of
sufficient severity (including severe pain) such that the
absence of immediate medical treatment could result in
(A) Placing the patient’s health in serious jeopardy,
(B) Serious impairment to bodily functions, or
(C) Serious dysfunction of any bodily organ or part.

N.C. Admin Codetit. 10, r. 50B.0302 (June 2002).

This language follows closely the U.S. Dept. of Health and Hu-
man Services regulation defining an emergency medical condi-
tion, 42 CFR sec. 440.255(b).

The petitioner in the case before the court was Benito Luna,
an undocumented immigrant who was diagnosed with a cancer-

ous tumor on his spine. Luna’'s tumor was surgically removed,
and hewasdischarged from the hospital after rehabilitation, then
readmitted on seven separate occasions for scheduled inpatient
chemotherapy treatments. The state Medicaid agency approved
Luna sapplication for emergency Medicaid for hissurgery. How-
ever, the agency denied the emergency Medicaid coverage for
the chemotherapy treatments on the ground that the chemo-
therapy was not provided to address an emergency medical con-
dition. Thelower court agreed with the agency’s interpretation
and denied coverage for the chemotherapy treatments.

Thelower court set forth several conclusions, including find-
ingsthat “[€]mergency medical conditionsdo not include chronic
debilitating conditionsresulting from theinitial event which later
require ongoing regimented care” and that “[t]he potentially fatal
consequences of discontinuing ongoing care, even if such care
ismedically necessary, does not transform the Petitioner’s condi-
tion into an emergency medical condition.”

The court of appeals rejected the lower court’s decision. The
appellate court concluded that it was an issue of medical fact
whether Luna's chemotherapy was treatment for a“chronic de-
bilitating condition” or a necessary course of treatment for his
initial emergency medical condition, and that the lower court had
failed to establish the facts necessary to support its conclusion.
“The factual question to be addressed,” according to the appel-
late court, “iswhether the absence of ‘immediate medical atten-
tion’ . .. couldresultinoneor al of the three consequenceslisted
in the [state emergency Medicaid] regulation.” The court of ap-
pealsfurther rejected the lower court’s claim that the potentially
fatal consequences of denying necessary care do not transform a
condition into an emergency, concluding that thisfinding directly
contravened the regulation.

The court distinguished Luna's situation, in which he sought
care for “afinite course of treatment of the very condition that
sent him to the emergency room,” from cases involving patients
with chronic conditions. These casesinclude The Greenery Re-
habilitation Group, Inc. v. Hammon, et al., 150 F.3d 226 (2d Cir.
1998), aleading case on theinterpretation of “emergency medical
condition” in the Medicaid Act. The appellate court concluded
that the analysis by theArizona Supreme Court in Scottsdale was
most applicable, because of the similar facts, identical statutory
language, and clarity of guidance provided by the decision.

The court of appeals remanded the case to the lower court
withinstructionsto resolve, asamatter of fact, (1) whether, at the
time he sought the services at issue, Luna’s condition was mani-
festing itself by acute symptoms, and (2) whether the absence of
immediate medical attention could reasonably be expected to place
his health in serious jeopardy or result in serious impairment to
bodily functions or serious dysfunction of any bodily organ or
part. Benito Luna v. Division of Social Services,

589 SE. 2d 917 (N.C. Ct.App. 2004).

10TH CIRCUIT PANEL UPHOLDS COLORADO’S AUTHORITY TO TERMI-
NATE MEDICAID FOR THOUSANDS OF IMMIGRANTS —In a2 to 1 deci-
sion, aTenth Circuit Court of Appeal s panel hasupheld Colorado’s
authority to terminate federally funded Medicaid for thousands
of lawfully present immigrants, including seniors, persons with
disabilities, and members of familieswho havelivedinthe United
States for years.
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OnMar. 5, 2003, Colorado passed alaw ending Medicaid eligi-
bility for most “qualified” immigrants, asserting that the 1996 fed-
eral welfarelaw granted states permission to exclude from cover-
ageall but asmall group of theseimmigrants. Implementation of
the cutswas scheduled forApr. 1, 2004. On Mar. 27, the plaintiffs
challenged the state’s discrimination against immigrants as im-
permissible under the equal protection clause of the U.S. Consti-
tution. The plaintiffs also claimed that Colorado violated the
Medicaid Act and due process by failing to provide adequate
notice and hearing rights for immigrantsfacing theloss of health
coverage.

The district court granted a temporary restraining order but
denied the plaintiffs' request for a preliminary injunction. The
court of appeals granted an injunction blocking the Medicaid
terminations pending appeal and invited the federal government
to participate in the case. The Tenth Circuit panel issued its
decision on Jan. 12, 2004, based primarily onits conclusion that,
sincethe federal statute permitsthe state to exclude these immi-

grants from coverage, the state’s action need only be “rational”
to be upheld.

In a forceful dissent, Judge Henry argued that the opinion
unduly minimizes the relevant U.S. Supreme Court precedent,
Graham v. Richardson, 403 U.S. 65 (1971), and “compromises
[the Tenth Circuit’'s] equal protection jurisprudence.” In Gra-
ham, the Court used strict scrutiny to strike down state discrimi-
nation against immigrants, despite the state’s claim that its re-
striction was authorized by afederal law.

The three judges agreed that Colorado violated the Medicaid
Act by failing to provide aright to pretermination hearings for
thosewho failed to return redetermination formsto the state. The
panel directed the district court to preliminarily enjoin the state
from denying appeal requests by these Medicaid recipients.

The plaintiffs plan to seek a rehearing on the other issues
before the entire Tenth Circuit Court.

Soskin v. Reinertson, No. 03-1162,
2004 U.SApp. LEXIS343 (Jan. 12, 2004).
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