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A MATTER IN ARBITRATION

) .
In 8 Mener Berween: ) (Grievance: Tenninatdon of

} Caslos Fuentes;
SERVICE PERFORMANCE ) Luia Mlmsum. and
CORPORATION g Agustina Crnxz

 {Employes) ; Hearing: Soprersber 29, 3004
and ; Award: January-12, 2005
SERVICE RMPRLOVYEES NTERNATIONAL) McKay CaseNo.  04-292
LNION, LOCAL 1877 g A
{(Union) g
STATEMENT QF PROCEDURE

This maner erises out of the applicarion and mﬂrpmamn of & Collective Bargaining
 Agreemens, which exisis beyween the above-xdenuﬁad Union and Pmployer.' Unable 1o resalve
e dispute hepwesn themselves, the parries selecrsd this Arbitranr in accordance with the 1erms
of the conmact 1o hear and resolve the AT A Ineadns was held in San Francisco, Califomnia
i on Seprember 26, 2004. During the coursé of u:c ptoeeedmgs. the pastics had an oppormuny ©
. presemp evidence and 1o crossaoxamine the wimesses. At the conclusion of the heasiag, the
i partizs agreed Yo subrnir wrinen hriefs in axgument of their respective positicns. The Arbiwaror
veceived a copy of the briefi fom the purdes on o before Decewher 5, 2004, Having had an
opparmmity o review the record, the Arhitrajor is prégiered ta issue his dectsion.

! Joint Exhibic #1
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ISSVE
Did the terminarion of the thres Grisvanis violare Axticle XT and/or Amicle XIX of the
: Collective Bargaining Agresmeny? [ sn; whar is the appropriate remedy?

5 RELEVANT CONTRACT LANGUAGE
CLEX]- 10 >
Sectiop 1. i ion o ions

(A) The Employer shall fusnish vhe Union with & wrinen lisy of ail jobs of the
Employer, inclyding the exact address and location of #ach job. Lists will be
delivered 1o the Union in Jannary of each conmecy year.

As new persons are hired, the Esaployer will submis 1o the Union the follawing
informayow

1.  Employee name, address, phons number, and socigl sacyrity aumber,
2 Address of crploymeny, and name of account.
3. . Full time or pay imes stams.
4 Wagerme.
s. Rare of hire.
6. Zone and Avea.

(B) Upan veeaipt af such information vhe Union will weay the informativn on a
I . confidendal basis and will relegse i} w another Employer in aceardgnce with the
e RTOVISIONS OF TS ASTEET Ulley wiish 3F fa3 uleds weBhii e wios upd Hoe
hids-are being vequested and that said Emplayer requesting the informasion is also

signaory to 8 SEIU Agriement covering this jurisdiction,

(C) Al new employees shall be probationary for a pecod of sixty (60) work days .nd
shall have no Tecouyss Io the grisvance procedure. Employeces shall not atain
building sire seniority uasil they have completed 4 probativnary peried of sixty
{60) werk dsys. This probarionary period may be exrended by mumal agreement
barwssn the Union and the Employsr. Termination for any cause during vhis
period shall not be subjser w the Grisvanee Proceduve.
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ion 2. 1

The following rules shall be observed when an Emplayer is bidding oa or 1aking over the
servicing of ag establishment where Union mwmbers are employed: . . .

3. Recagnize the work thue apd overall smployment service of oll permanent
employses rergined at the jab locarion, building or establishnant, including those
who might be on vacarion or off work bepauss of illness, injury, Workers'
Compensavion or suthorized leave of abuence and shall be considered as
continuous regavdless of change of employess, for all purposes Ingluding
seniority, sick leave and vacation benetiys, so that nw employer will loss any such
benefits henause of the chenge of Employers.

fmaployees mansfetred 10 & site or building where the incumbent carzactor 1ost the service
: conrract shall in all instance be informed that such a transfer shall by valuntary and shal
! be in writing and the employee shall sy all thues be intormned thar they are on
probationary status wndes vhe incaming conmractor far 2 peviod of sixty (60) work days.

! 1f the Emaployer fails 10 notify the employes-that they are an probation becayse of the
! anasfer, the employes is to be verumed 10 previous:or ather site without loss uf wages or
! benefis, ~'

other disciplinary seron muosy be given .o the smployse und the Union
Represenmrive orthe Steward. | '

[ § L[]

|
|
I {A) No emplpyse shall be d:saphned\;:thoutm oguse. The reason for discharpe oy
|

’ : BACKGROUNS

; The Empu%yer is in the business of providigzé'juﬁwﬂal services 1o varjous buildings in
the Bay Area, inclyding in Oakland, Califaimia, Tl:ie bmldina #1111 Franiiin Smet in Oakland
soughy bids for :ln':é,ning services ar that lécmim. md 'tha_ptescm Emplpyer was the successful
biddar beainningl ;mice cffecrive Februsry -1, 2004. The prior contractor that had bean
providing service ar'thay locarion was ABM Buththcpresm Employer and ABM are signotory-

10 the Colleetive Earga,in-ing Apreement {.Tni_r__u' Fxtubu #1). The praesear Gnoevanis ware
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employces of ABM and were cansidered permaneat smployecs, ‘25 that 1erm is wsed in the
. Collestive Bargaining Agreemen, a1 the 1111 Fra;zklin Streer location. Whan the coamact was
wausterred from ABM to the present Employer, the presans Emplayer requived employess 10
present -9 idemtificarion, which all of thres of The Grievants did. The idenrificarion presented
includes © social security card and anasher autherized pivce of idenrification. The Bmployer
asgerrs that the three employess Whlﬂ were rerminated wers pew employess and under the
Employer's policies with vespec o new employees, iv had an obliyation 1o check on e
authenticity and acenracy of The soeial seourity n_wnbcrs.' Tha Employer checked with the Social
Security Administration and was iuformed that. the social security numbers for the three
employees did not march. As 3 resull, the Employer 1epminazed the employs2s.

The Bmploycr ook over the contsaet at 1111 Franklin Smreer in Oskland end offersd
employmént to all of the ABM employees who weze working 2t thay locanion.  The Employer
considered all ut'zhe employses 1o bt new employees and yequired the existing employess o #ill
. out applications and comply with the Employer's new hire procedures. The yprocedures included
' filling out the applicavion, signing an offsy’ lemi',' ;ccepﬁag the terms of theic employment,
vesificarion by the Exmployer of their legal right to work in ths United Stares, and verification
they they had & valid sucisl security mumber, The Employer used the Social Secnurity

Administation's telsphone verification service, The E:‘rq;loycr calls that number, provides the
l' individual’s name; dare of birth, geader, and sqéial sepurity namber. The Socia] Securdty
Adminiszaion then provides a statement that indicates the informaniun either matches the record:
of the Social Secnrity Adminisgatian or dees not muteh. The Employer stated thar it does tus
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| same pracetiuse far-every new hive whether the employee is under & Unjon cantract, or nat uades
a Union conmaer. When it checked the social seeurity numbirs of & sumber of cmplayees a
1111 Franklin Sweer, 5 number of them marched and those employees were put 10 work. The

i thrse Grievants were foupd 1o have discrepancies, and the Employer intormed the Grievants that
there were diserepancies and tald them 1 resolvethe jssues befort they would be permyined w
work. Actording 1o the Fmployes, as of the date of the arblrrarion hearing, The emplayees have

| ot advised the Employer thar they did aaything 1o ‘comect the discrepascics idemificd by the
Social Security Administatjon’s welephone line.

R i.
Ms. Cherie Elliow testified thar she is the Vice President of Humsn Resources for the
: P o
Bmplayer and bas sérved in thay pasition fur the past sevey yeays. When the Employer leamed
thar it was the suceessfisl bidder for 1111 Franklin Smeet, Ms. Elliar testified:

“We have a supervisar who works aver in Yhe Fust Bay, and they - the supervisor
went out To the site and old the employeds thas we would be vakiug aver the
aecouat on February the 1%, and handed them an application = &}l of them an
! application and wld them 1w coma in - complete the applicarion ard come in o
our affice in San Jose 1o complte an inteyview and new-hire paperwork.™

| This protess Took plage sometime in Janmary berwesn the 19th und the 23rd of 2004.
E Onee the applivarions wers received, Ms. Ellion 1estified, the spplicants were interviewed and an
| affer of employment was made, If an offer is accepted, then the employee fills out all The naw

hire papaywork. Ms_ Ellion swared:
' ~We then verify Social Sesariiss, and then we')l sither say te yau that yoy repory
10 work at this time, ar this site, on this dute,

| ? Tyanserips page 18
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If there is a na-march, then we ask you w please go down and take care of any
discrepancy that thare is, aad then 1o come back 1oy

Ms. Ellion stsied thar any new cmployee, or porential employee, with this Employor is subject 1o
1 souial seeyrity venfisarion process.

? Ms, Bllior restified that the Employer started checking sacial security numbers wheg she
| became an employet in 1997, However, arowmd the year 2000, the owner of the company, David
Pasek, wald her thas the Employar was going 1o stop.cheeking social security numbers because
the Union was puming greal pressure on him 10 do s0. Ms, Elliow wstified thar she Told
M. Pasek she disagreed, but she discontinued checking sorial gécurity numbess for new hires.
This pengsss soxtinned from 3000 10 Tausiary 2004 In Qetober 2001, e FEL in Dalay, Texas,
whire the Employer's headquartrs ars laé;ll;:d; seized records and files from all of the
commactars working 2 the Dallas Alrporr, Service Performance was part of dias rald and there s
& potential that Service Performance will be indiewed. As of the dase of the achitramion hearing,
Service Performance has nut been indicted. *Ms. Ellon believed that she yeason the Emplayer
has not been indicted is becenge it is now verifying sacial security numbsts. According o
Ms. Elliots, the U8, Atomey in Texas has threatesied o indier her personally, and fiucaiened her
wirh juil if she daes not cooperaye by checking, sgcial seeyzity numbers of all new employess.
| Shestated:

.. the U.S. Arorney does belisve That Ihelva is 4 corparate culture i1y — v is our

! mm:::ate culywrs 10, in fact, hize sllegal pmplc und put them 10 wark not juss at
‘ " the afrpors, bus 5t all of our locations.™

i,
1.

ot v v B4 R A AT W e ——

’Transmprpuge 19 & 20
Y Teanserips page 42
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The Bmployer's corposats sRemey Told Ms. Elllow that by cheeking susial sccurity numbers, us
she is now doing, this has "s:a‘;ed off an indictment with regard 1o mysell'and some other people
in the office and curpavation™ On cross-examination, Ms. Bliiow ackeowlsdged that she had
never brought up any of Thess concevns about belng indicwd a5 tae reeson the Employey was
engaging in the socidl securily card checks during the course of the prievenss pyocedare. The

firs Time this was raised was at the arhivadon hearing.

Ms. Elliow ackwowledged that the three E.‘Itiﬁ;\!ﬂ.llﬁ. when they fifled our the new hire
application, provided the Employer with an ariginal sosial sscurity card, which the Employer
examsned and copied, They also provided an original Califomia drivers’ license, which the
' Employsr looksd a7 and copied. The empluyeé! tlilled out the [-8 Form in Secyion 1, and the
| Employer filled s Seetion 2. Section 2 is filled owt by the Employer based on the information

pravided 1o &t by the sanployee. When the Bmployer called the Socia! Seausiry Administrarion

aymber 1o determine whether there was 2 matr-h.ﬁ;r the sogial secuzity numbsars provided hy the
. employes thar call was ot brotght about by 3 suspician an the part of the Employer s the
original social security cards provided o it by the eu;ployees weve filse. The Emplayer hagd no
' resson fo hulisve that there was anything wrong with the documentarion that the employees
| presented o it? Ul;m the Employer called the Sacial Sscupity Adminisgtion and got the ne-
marsh information, everything appearsd vo be narmal and approprise with respect 1o the
. employees' -9 informaticn. Ms. Elliow testifisd hat she has na jdea why e Social Seeurity
‘ Adminismarion geve no-march informarion. She acknowledged that she does net know whether

| 3 Transerip page 42 and 43
| § Tranueripe page 32
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iv is becanse the employees du not have a vighs 1 work in the United Siates, or whether there is
somme ovher mistake or discrepancy that exists, which genezated the no-match vesponse. She
explained that ong of the problems might be that the nams of the jndividual was spelled
ditferently than from the reconds in the Social Seaurity Adminisiation affice. If tht were the
case, even if the individuai had been bory in the United Stares and could lopelly work here, thar

would STl generane 3 no-match lener.’

Ms. Elliow srated that she directed"t'he three Grivtans 5o go down 1 the Socis) Security
Adminiswarion office and clear up the no-march iafomanon thar the BEmployer had received as 8
vesaly of the Emplayes’s inquiry. Accarding 10 Ms Elhm‘t. ~Becausa I have kuowledge that there
is 3 mismarch, and | cannot knowingly, with rhat kmowiedgs, wansmir dera.™ In other words,
Ms. Elliow believed ther if she employed the ﬁzee Gnevants and submined informarian o the

* Sopial Security Administation using the 'sncial s:cumy numbers provided by the thes
employess that she-wauld be vielating the law. Shle swsed, 1 just know that it’s 8 crime 10
trapamit eoneaus 4a1a.” ¥ Ms. Elliow acknowbdged thar she bed na ides what was erroneous
shour the dara, but belisved she could nat u‘unsum erroneous data.  Ms, Ellion acknowledged
thar she never checked with ABM 10 see wha? indormarion they had gonen from the three
Cirievants at the rims that they eraployed the Grievants &5 1131 Franklin in Oakland. M, Elliow

acknowledaed that she had oo ides whether the- threp Grievanss weze [legal alicns or had 8 legal
! right 1o wark n the United Stames. Y

" lranseript page 54-36
¥ Transeript puge 58
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Alyssy Giachine Jestified that she warks for the Unionas 3 Lead Orpanizer for the Bust
Bay office. She is familiar with the conwac: and {s familiar with the FrocSss of one CONTACIr
leaving & building and & new conmacrar taking oves the cleaning serviess ar the building. When
this accurs, Ms. Giachino esdfled, the employees working at the building beeome the employees
of the new swmployer. They are not new employess for that employer und are not considered
probsionary. The only penhationary employees are those wha are newly hired.. The other
probationasy svatas Toz an employse in 2 buildiﬁa ‘wl}ere a conlractor Wunsitian iy ocewring are-
hose employees who have been mansferred vo thas building by the existing conmactar within 60
days ‘of the change over. Those employees wapsferred in vhat fashicn ae considersd
probationary employees for the new employer who i3 free 1o discontinge thejy employmsny. I
vhe gew employer does so, howeves, ths old employer {s abligated 1o continue those employees
on its owa payroll. With'this exceprion, 2il employees who will work it 2 building where a new:
conmactor is saking over and who are permaneny employees az thar building continye In their
same shift, 4 the same vare of pay, and remain permanent smployees.

All three af the Grievants warking &t 1111 Franklin were permanent smplayees carning
10.04 an hour, which s the master rare, meaning that they had been at that feility for more vhan
ayesz. The provizioa in the conwact, Ms. Giaching tessified, thes requires the employer leaving
the building hecause it has heen replaced by a Rew conmwastor 1 Terminate the employees who
wege warking for it is there for the purpase of liquidating any of the wages or earnings thas thase
emplayees are spnitled 1o yéerive from the prioy’ cmp'luyer. The balgnees are nov wansferred 10
‘ vhe new conmracior, byt aye peid out direcily 1o fﬁéleﬁploym- Sick lsave is wansferred o the
| new emplayer, bul vacgtion is not transferred. The health plan coverages cantinue unintermpred
! berween the old employer and the new employer. If an employee was troly & new employee,
I
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Ms. Giachine testified, there is 8 wairing perlod of twelve moaths of 110 ten hours worked per
wonth hefore the employse is covered by ths health plan.

POSITION OF THE PARTIES

. EMPLOVER
The Employer avgwed that it did not vinlate Anicle X! of the conmact in veritying the

Grievants soclal security numbers. The l{nion argyed that the Employer's use of its standard
new hire pmcﬂdur'cs for employees hill'ﬂl in con;iecﬁ;!n with its assymption of o 2ervice contracs
vinlares Arscle X7, Sectian 2. The Union’s argument that the Grievanss wers por aew
employess of Service Ferformanee Corporarion:and, “ﬂlﬂt&fﬁr& should nor heve been weeted as
new hires is mevidess.  The Orievams previouslyiworked for ABM. They were paid by ABM
and had no relationship &r all with Service Pesformance Corpararion. The eantract supparts this
comclusion as iF spares That the employees of 2 eonmactor thax loses & job are verminated on their
last day of sepvice and weceive payment of all secrued bz unused vacation. The contact gives the
Employer the right T adapt ifs own hiving standards and procedures.  Article X! s silant on the
issus of an, employer’s kiring practices and pmcedwas ‘ Conprary o the Uninn’s a3sertion, this
arricle dags nos obligan: the Emplayes 1o rein the specific employees working at the jobsite
| upon the change in sanmpuctors. It anly requires ths Emplayer 1o maintain the same staffing level
© as iy exizned 60 days prior 1o the bid. TthJnian%s--argumem-tha! Yue Broployer’s social secyrity

yerificarivh Brocess is wmacessary aud violates the-dmmigration laws is Wkewise incomrect. Since

the ‘Bmployer-is-nol & successor employzr uyrder the ‘*imr:iigraﬁon laws, it {5 reguired w.

indepevdently. verity the Gricvants' work -guthorization: Regardless of the wpe of -
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documeniarion presented by an employee of the -9, the Employer sill will verify the®

employee®s social Ssounty numbsr, 3s the law allows it 1o do:

The Employer did nol violate Arricle XIX of the contract hecause po just cause was

: vequired. Even if it was, the Bmployer had just ssuse 10 2ot put the Gﬁévanrs o work undl vhey
carreeied the problems with their social security numbers.- As new hives, 1the Grieyants were
probationary employets and the just cause pravision does not spply: Bven if just canse wege
required, the Bmployer had jusy canse. ‘The émpl&u is permitted to adopt its sules and
yegulations for the conduet of its business. The smpleyses Were required to have social seemrity.
surcibers thar did mat sl n no-match esponsés from the Soctal Seewdty Administrarion. The
amp!oyeesnwere*gi'v'en"an opEOTTUATY TO conmtbem-much prablem, bus sid not do 0. The
_emplayees feiled 10 vespond o the Employer's request and, therefore, must suffir vhe

sonseguences of the Eigployer’s decision nat 1o employ. Yhem. -

The E.mpl:;yl.er's zequirsment for the empibyeés 1o carreet the discrepancy was reasonzhle
| and nag & violation 6f the conwact. The Er;nployer was justifiably concemned ahout the possibility
i of civil and criminal liebility if iv employed indivi&uais with discrepant snciui security numbers,
| The Employer coaperated with the U.S. Anorney in '1exas in order o stave oif an tndicrmens by
| adopring a pracass qf checking social security nmbm T,he Employer's derision not m pus the

employees 1o work is supported by other court deciswns and aebitarion swends. The Bmployer
| polwred 1o 8 decision by Arbiraror williem leer uwolvma American Raptist Home for the
West and Health Carc Warkers Union Logal 250 25 an examgle of an Arpirrator upholding an
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employer's decision to werminate an employee for 8 no-mateh leier. For all of the reasons, stated
shove, the Emplayer asked that the grievance be denied.
| UNIeN |
, The Union pointed our that the patties stipulated 1o 2 sumbsr of erinical facrs  Firsy, that
the Employer was the suecesaful bidder 1o provide janitorial service a3 1111 Franklin Sweet in
Oakland effeetive February 1, 3004, succeeding ABM, the prior conmraerar. The parries
stipulated that ‘bot(h-ABM and this Empioyer ars signatary o Joing Exhibiv #1. Finally, the
partivs sripulared thay the Grievants are cansidersd permanent craployees &t 1111 Franklin Smeer
undsr the vexms of the Collective Barsain'ing Agi-éeni'em. The parnies further stipulated that the
three emplay=cs presented both 5 fa,mauy cawee? sacisl seeyrity card and ene omer piece pf
idensification vo this Employer prior 1o the time of the wansfer af the janitonial service contracy 1o
this Employer.

Ms. Ellian tesifiad thar beginning in the middle of January 2004, the Employer
upnilarezally insnitured & "new hige” pra:edure.'-"ami applied those procedurey 10 tie employees
warking ar 1111 Franklin in Oakland. ‘Ms. Ellion confinned thar the Bmplayer did not notify the
Unian of any change in is hising practices in Janua::'y., Ms. Ellion conBrmed thas the Emplayer’s
call 10 the Social Security Administration did m'arise from any concern over uny of the
documents preserted heing not genane, The Employer had no yeason o helieve that the social
secyrity cards for any of these three employees we's;e ant legirimgre.  There was nuthing facially
wrong or suspicioys about ejther the wdentificstinn card or the social seeurity card, which were
preseated by the individuals. Ms. Ellion confirmed thas slthough the Bmploysr received 2 no-
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murch indin:aﬁu‘ verbally from the Sosial Se:ﬁ:y Administration, she had no ides why the
Speial Seeurity Administratiun said the Grievants® soesal security cards did not mazch.
Ms. Bllfou acknowladged that no<march lemers could arise becanse of the transpesition of names
or numbers so it acknowledged thar the na-match jemers sald nothing with respact 1o the
employees" legal shility ta work in the Unlted Susies. Since 1987, Ms. Ellion ucknawledged, the
' Employer has received no-muich leners fiom the Social Securily Adminduration office every
| year for various employeess warking for this Egiployer,’ In the last lafter fomn Socisl Seeurity,
Ms. Ellion stared, the Employer received 420 names df employees whose social security
numbers allegedly did not march.

Ms. Ellios: g1zsed that she did not contact ABM to detesmine what, f any, inquiry thy
| bad made abous the social seowity stains of the Crisvanns warking ar 1111 Franklin Streer in
Oukland. The Union siated that the fundamental violMion of the contract by the Employer
fnvolves the provisien in Amicle XJ. Among criber aspects of the provisicn, Azticle X1, Sectian 3
requiias the succcssfwd signatory conwacior to re:cngnize the work dme and overall employment
zervice of all permanant &mployees ;eraiued iﬂ.bt T.he j;:h locarion. Thexwe cmployecs must be
considered:as “continuays regardless of char'ige' of emplayers, for all purposes inclyding
sepiority, sick lea\ir.e and vaéaﬁon bencﬁ'ts, 50 that no employee will lose any such benefits

because of the change of Employers.” By virue of hese provisions, the Employer becgme the
suecessful bidder'and i was obligared vo assumc»zhe smploymenr of al} germanent empluyees
identitied as warking in the building. '
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There is nothing in any of the pravisions of Asticle XT that conditions the right of an
cmploys: whe is permaneas &t the worksiw o became employed by the supecssor employer
based upon the Social Secudty Administrazion's‘ statement that there is a *mawh™ relative to
speial seeyrity numbers. Nor does the contract permit the Bmployer 1a tweat these employess as
-new hires” requiring them 1o submit an applicaﬁnnl and requiring them 1o be recenified in the
fashion thar the Bmployer did in this case. The Bmployer's visluton of Aricle X is separatc
and distiner frowm any violarion of Article XIX. Violation uf Anicle X! is ther the Employer
failed va continue the arployment of the three Grievants in clear violation of i1s obligstion w do
80 wnder Aricle X1 |

Tt is undispured thar sach of the employess presenred a8 faclally velid social seeurity card,
and a facially valid sceundary identificution. As 1o each, an 1-9 doeumenr was complessd and
certified by the Employer. The-no-mutch respante from Social Secyrity says absohaely nothing

ahaut ;he emplayees’ legal ability 10 work in the Unirexd Stares. In faer, Social Security
Administration tel!s employers thas this is the case. The Sacial Security Administration advisas
employers Spcciﬁcauy that “a no-match” is not "8 baszs, and of ilself, for you 1o 18ke any
ajverse aerion against the smployee such as Iymg uﬂ’, suspending, firing, ur discyiminering

| ageinst s individual who appeacs on the lists.™ The Union asked the Atbireatar 1o take judicil
sotiee of Unired Stau::. Cade Section 8 U, S.C § 1324a. Fiwst, the provision in Seetion
1329afa)(1) requm:s the government o esmblish & mens rea an We pan of the employer for
hiriag 3 person withauy complying with the subsectinn (b). krisadefense for an employer 1o sa
glleged vinlation wo establish that ir has “comp Iied in good faith™ with the requitements of (b)-
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Subsection (b) addresses the process of completing an I8 Form and indieaes thar when it
! reasonably appeavs on irs face o be genuine,” the employer ean hire an emiployee and have 2

“good faith” defense.

[

' In this cireymstance, the Employer had further avenus 1o avoid sven the possibility of

any extemal legal complication. Section 13245(6)(1\) specifically relaes 1o this employment
' seming. Ivis concerned wuhauemployec. suchu.ﬂhs Grievanrs, who is 8 member of s callective
barguining wut a:ui whe is emplaysd uur.ler ) Cnllenﬂve Bargaining Agresment betwesn one or
more employse organizations and an 3ssociatien nt YWo or moré employers. Under this
lamgusge, if another pqrﬁc;pmna emplayer has already gone throngh the "gnod faith™ process,
the subsequent employer of thar same eurpluyee ‘shal!. be despned 1o have complied” with the
| requirements of subsecrion (b). The Uniop cited & regulation adopwd by the INS in
C.F.R. § 274a2 ax page 643 tor the purpose of establishing when an smployer will ba deamed not
w have hired an individual for employment as if the individual "is coatiauing in his or her
employment and has a reasanable expectation of; mplnyment avall vimes,” Onc of the sxamples
used is thar a suceessor saployer employs au employce. The record exyablishes thar the

Emplayer made no-effort ta contact o ABM 10 dereszune:what process that commpauy had ysed to
verify the elzg;lnhty of the Grievams 10 werk. The evidence raken together estahlishes that there

was ne legsl compulsinn upon the Employc:. which justified i1s failure o employ the three

Onevams. ' .

The Employ:r wus neguined to ha\r:]uaz cau== W :ennmure the employees. In the present

case, the Union statcd, it do&s not ger m that quesuon since The Employer nover hired the
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employess, which is a cless violation of Anicle XJ. However, if they werc considered 1o have
been hined, the Employer had no just cause 1o renminate them, which in fact it did by not pumting
them 10 work. ‘The Union submined sevesal arbinurion decisions; om;. jnvolving HERE Local 2
und the San Frencisco Travel Lodge, and another involving HERE Local 100 and an employer
ngmed Sox Tree. In both those civcumsianees, the emplayers’ tenmination of employees for

having no-mawh leters fum the Social Ssturity Administrativn weye ser aside and the

employees were reinstated.  The Union in the Laeal2 case took the position that afier the

emplayer bad notified the cmplayess of the no-maeh lemer and sent them fo the Socigl Security
. Atminiswation, the employer bad oo further abligation, and would be violating the contract if it
i terminared the tpaployees on that basis. The smployer presented 4 similar syrey of potential 1ogal
problems as thase alleged in the prese case. Afbimatar Luglls Nelson found that the employer
| had not presentzd any comvpelling evidence that it was sulject to "penalrics by either the IRS or
i the INS for continuing o employ the Grisvans .« .” Inthe Lacal 2 case, the ermployees have
presemzd faolally valid documentarion establishing their zight 1 work. The Achimajor found thas
there was no just cause for the rrvmination, and ordered the reinstatement of f1s employees. The
same resuh occurred in the Local 100 ¢sse. For4ll these réasoms, the Linion asked thar the
Crievanrs he veinstared with fitll hack pay and benefirs.
| ﬁiscués;im
The A.rbimgo: has been involved with jar;{ﬁglal contracts between Loval 1877 and its

vazions predecessor SEIU Uf:.‘wns for appw;,ignqrely 30 years. He has resalved dispures in
arbigation undér those contracts fhr approXimately that same amoupt of ime. Dwring This eatize
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eaveer, the cancept of an employar dassuming employees who wark at 3 huilding from g prior
. epntractor has been a part of the eollective barpaining procsss in one form or snather. The
commercial building cleaning business in the San Francisco Bay Area presents a different
employmeny civcumstancs than exists in many other businesses where emplayees work dircetly.
for an employer doing the wark of that particuler employer. The commercial buildings in the
Bay Areg are generally owned by various individuals or corpazarions. These individuals or
corparavinns generully hire s management servivs thas rakes responsibility for leasing the space
in the buildiag and m;uammug the cleanliness and inregrity of the facilities. Normally, the lsase

signed by the venants in the building provides that the building will clean the offices ang

earainly it will always clean The common spages and battooms. The management company

Thut manages the building on behalf of the owners then has the option 1o hire the clesners directly
| and bave them clean tha spaces in the building. The other ahermasive, which is Sollowed by most

of the bujidings wirh which this Arbimator is familiar, hire contrapring services o provide the

" clpaning of the building rather than 1 hire The employess directly T clean the bullding. This

provides the management company of the building seveval advantages. Fivst, it doss nat have all

of the individual employment and supervisory problems associated with having employees

. direetly on one’s payroll. Secondly, it permits xhc management compauy the Hlexibility w ger rid

i of employees who provide clegning thar Iv does nor like lwithnut the inconvenicmee and problema

' associared with having vo establish just eause for terminarion. The management company simply

vequests That the contractor get rid of the empluyee and the contractor must comply. The burdsn

{ then 1o estahlish just cause is on The conmactor oy in the aliemarive, the conracior must mave

! the cmplayse w anather location and keep that employes emplayed.

‘ Iv is beeayse of these business practices shiat thé present Colleerive Burgaining Agreernem
hes developed the various provisions that one fads in Jaint Exhibit #1. Individusls who g 1™
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work et 8 building geaerally work only w thar onc building five days 4 week, farty hours a week.
While a numbes of employess in the cleaning businusy move Fam bullding vo building, thoss
| gerurally a3s assosiuted with specizlty eyews such as fluar cleaning where the conmucter maves

them ground 10 4o major cleaning at une building or another. - All of the Qrievants invalved in
. the present dispime were emplayees who wozked consinuously on 3 Rve-tay pur week basis az the
| Jocaron 1111 Franklin Sweer in Oakland, As g resylr of vhe $aet that emplayees work in this
: fashion, the Unjon negotiared & provision with rhf.e:qployets in ts Master Labor Agreement ther
recognizes that smplayses are regular ex‘npluwus in & building. Employses obiain whae is
referved W as building seniarily. An emplayee whao has been in 2 buflding longer than another
wmployes has greprer rigins 1o Yemain in that building in case of a layoff or reduction in force
| thanan employee who has juss anived in the bujlding even thaugh the new cmployes may have
| geaver seniority in the induswy. Employess establish permanent staus by remaining in the
| tuilding for a sufficloruly long period oftirae as disiated by whe conmact.

Oxnce an employse has established p:rﬁéneht status then syccessor emuloyers are:
abligaed 1o employ those individaals on 2 conpitiiing basis: The Bmployer's ssserrion that it s
707 & Successor employer ignores not only the -spé_ciﬁé language of the coneracy, byt it ignores the -
reality of the work experiencs in the ares. Building mianagement from Time 10 time becomes
dissarisfied with !he supervision process p"mviﬂé'tfl by the conmasmar who mpervise the janimrs
who work in the bulding. As a vesuly, the buildings will put the work out for bid ia hapes of
obiziuing a new or different Janitorial conguering sevvice. 1a the present case, that acewrred with
1111 Sranklin Swéet in Oukland whes it pur out 3 hid f&r & New conwacting s=rvice sines it was
apparenyy nat sarisfied with the work 'pezdi&m&d"byciiBM; Whea it puy thar contragr out for bid,
one af the hidders' in s process was the ﬁ:'t.'u‘sﬂ'n Employer. The Emulover obrained rhe




01-14~2005 05:15pm Fr_om-SElU 87 +4150318830 T=067 P.022/026 F-081

" e e (LR L] " yum

Re: Termination of Caslos Fuentes; Luis Munguia; and Agusting Cruz Page 20

Employer knew a1 all tiges prior 10 obtaming the bid who the employecs were in the building
| znd how many employees it was expacred o contimue working in that bailding. Ouncc the
Emploayer obtained the successful bid, and was assigned the work by the bujlding manapsment,
the Employer came under ths swictures contained in Section 3, paragraph 3. Conyrary to the
Employes's asscyrion that it had no obligation 1o consinue the permanent employees in the
tuilding, the languags siaw=s guite o the coneary thet the Employer is obligated o "récognize
the work Time and nvera.ll employmeant servics of all permanent employees rerained ar the job
Yocarion, building, or establiskument, including those who might be on vazation or off work
becawse of illness, injury, Workers’ Compensazion, o7 suthazized leave of absence and shall be
copsidered as conrinupys regardiess of change of employers, for all pusposes inclydimg seniority,
sick leave and vacation benefirs, so thar no employes will lose any such benefirs because of the
chunge of Employers.™ Ths Arbiwaror is not sure how ong <an read e language ofher than fo
concinds thar thase employees wha are permanent remain in thet building and the successor
amployer is obligated 10 assume their employment. |

This is not 3 circymstance where the Employer is free 1o have thoss permanent
| employess £l our job applications, interview them, and then make a decision wherher 1o hire

them or not. ‘The Employer’s assuming the building cleaning contract at 1111 Franklin Street in
| Dakland obligated it t employ the paymansnt emplbyees. Under the Collective Bargaining
' Agremment, which binds this Employer, it had na option 10 do anything ejse. The only oprion the
Erplayer had was 1o assume the emplayment of thosé employees who were permanent and then,
if iy chose, 1o reduee the anmber of those employces by argouating with the building owner in
accordance with the formulas provided in the conttiaer. The Employer is specifically prohibited
from realing permancul employees as ~new hires.”
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! The Employer's first assumprion; which is enviraly inposzeer and inconsistent with this
i Collettive Bargaining Agreemeny, is thar the three Grievams were “aew" employees. They arc
ot new smployees begause this Empleyer is s suceessar empluyer 10 ABM by tesms of this
Collective Barpaining Agreement.  These employees, as permanent cynplayees, are not
probationary employees, which wonld penmit the Employer 1o terminare Yhem upder the
Frobarionary langnage in the Agseement. From the moment the Employer mek aver the canmact
| ap 1111 Franklin Steer, it was nhhga:cdm have j inm cayse w Tevminate these employess and
could nor terminats them withows any cau.»e as would aceur 1n the comext of & probarionary
employse. It was niot up 1 the Bmpicyer 1o make an affer of employmens to these snployess, it
was the obligation of the Employer 1 continue the emplayment of these cmployees. Having
meemised its entive ¢ase on the fact that It helieved hat these employess were “new hires™ and
| wmobatonary employees,” the Emplaysr's case comes completely untaveled.

Ther is 2 abligetion wnder this Collectiv Bitigaining Agrecment, oc under the law, as
the Arbirrator understands it from the mfcmannn presenwd in this record, which obligat=d the-
i Emplayer 1o call the Sncial Security Mmmu o dereymine whether the employers
working 1111 Franklin Street had social' secuzivy nuynbers that marched with those numbers
| raimainad by the Social Sevurity Adminisuadon. “The ni-mavch informating, as the Emplayer
must understand becguse the Social Security Adminisuration informed the Ereployer of this facr,
does qar csiablish thas the employee is legally Able 1w wotk in the United Sves or net. The no-
mawh information sunply establishes Fhol there i4 » discwpmcy berween the record information
proviged by the em.pluyee and the Tecord infobination maintained by e Sosial Secugty
Adminiswarion. That discrepancy could be cansed by factors such a3 an emplayee geming.
marsied and changing & name. This Arbivator has bad 4 nuwher of cuses invelving employers
who have rermingted employees for no-march lemers whien in fact those emplayess were bum in

y o
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the Tnited Srares and clearly werg smzens th}: % Iegal righrio work. The m-match was caused
as a resul of an administrarive snafis 5 zhe Soe:a! Seaumy Aﬁmm:suaﬁm

When this Employer eglied 'che Sm.ml Seum:y admm:stmmn angd d!scovered that vhe

o ufs;];;e ;.9 Faﬁﬂ, the Employver had no msun ™ ‘belxe _"ﬂaa: the -:hzee em;:laym WETe ot !egauy | _'
ffgemu;tad m wark inthe Unied 8&!&5 | S ' -

Fraplnyer did so allegedly on the basis tha.t it was mmubk with \’he US, Anamey in Dallas gs 2
wsul: af }'j"j"'f' uct a &ﬂ‘mﬁt smpmﬁon owned bv rhe SAmE OWDEr wgagad in a1 the aiyporcin

'mvuzmg 1111 qum Streer in Qakkanq rhan the Emplayer did anything 1o violaw any law or
 regulavion of the federal government. the Axbieater has ne doubt thar the U.S, Aromey,
persicylarly under the present Bush aﬁxmmsrtauad _-‘ea_'n et in an fnappropriaze munmer usavping

C the c-ivii-righrs- of citizens, but that does yior pravide die Employer with proteciion or justification
; for viclaing the verms of the Coliéefive Bergaining Agreerens, which it signed.
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In summary, the Employer was the successor eaplractar o provide cleaning services ax
1111 Pranklin Sweer uader the termy of the presens Collecrive Bargaining Agrecment, The
cantract tequired the Employer 10 sssume the employment of thase panmanent employces
' werking at e locarion, The permanent employees a7 thay location are not “naw hires™ w the
sueeessor employer. ‘They are regular employess who are engitled to all af the beaefits, which
they sujoyeq undsy the pricr employer pursigny jo the provisions of this Colleetive Barpaining
Agveemnent. When the Employer treated them as new hires and inresviewed tiem, offering them
evnployment, iy violated the provisions of Amicle XL Ths Employer had twa oprions with
. respect 1o derermining the ability of the permanent emplayess ax 1111 Franklin Swreer 1o work in
' the United Srazes. Fint it could have discussed the matier with the prior employer, ABM, 1
| determine how ABM cancluded that the wmplayees were gble to work in The United States and
| then relizd wpon vhar verificaricn for purposes of conrinning the employmeny of the pecmanent
| employges, The second oprion the Emplayer had was 1o require the permaneny emplayees w fifl
oy new 19 Forms. QOuee those emplayees had Hlled ot the new 1-8 Forms, assuming vhey
| provided documnents that were facially appropriate and did not cause the Employer 10 huve any
suspicion that they werg fiaudulent or improper, the Employey then complied with irs obligation,
and no further actior should have been taken.

There wno/obligation on the Emp!oye;; either by verms of the Colleetive Bargaining
Agreement, or by terms of the law, that req:zi}éd The Employer 1o call the Social Sseurity
Adminisparion 1o detarming whather the sacial security numbers o the 19 Forms marched the
| recasds of the Social Seeurity Administation. The eall dnes not estblish one way or the uther
whether the cmployecs &t 1111 Franklin Sweet in Ozkland ars legally permined Yo wosk in the
United States or nor. When the Employer refused 1w allow the three Oricvams 1o comtinue
warking at 1111 Franklin Sweet on the same schedules apd ramwes of pay that they had bhesp
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wirking on under ABM, the Employer violeied the provisions uf Secrion X1, and violgwed the

pravision of Secdon XIX. . The Employer had no cause, wharsoever, w wenninawe these

employzes. The Grievants were not probationary employess, which obligated the Employer w
| have just cause o werningte them. The no-match informstion the Bmployer received from the
Socisi Secwrity Adminisieation des not constitute just cause sither by 1erms of this cuntract, or
" by the miles of the Social Security Adminiswarion, The Employer's copduct violared borh
Autiele XI and Article X[X. The appropriate remady is vo reinstsied the Grievams w their
poshions ar 1111 Franklin Swset in Qakland with $idl back pay and henefits, less any aupside
carnings the employees have received in the intetim.

|||||

The Emplayer vislared hath Amicle XI and Atticle XIX when v refised 1a gllow the three
Grievents w confinye working &s they hag been for ABM ap the 1111 Frankiin Sweet locazon.
The Frployer is directed o reinstate the three Qrievants 1o their posiions ar thar location with
$ull back pay and benefits. Should aComdemuThe Grievanis are non-mnlc:dm back pay
because of their legal stanss, the Empluyer is 41rec:eim pay an eqwivalen: araount o the Unian
diveerly 23 damages foy breach of conmtmact. L

ITIS SO 6‘31:835:9.
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