Immigration Issues

ANTITERRORISMACT EXPANDS DETENTION AND REMOVAL AUTHORITY,
BENEFITS IMMIGRANTS HURT BY SEPT. 11 EVENTS —The antiterror-
ism law that Congress passed and President George W. Bush
signed in October significantly expands the government’s arse-
nal of law enforcement toolss, including its authority to monitor e-
mail, individuals' use of the Internet, and cell phone conversa-
tions. TitlelV of the Uniting and Strengthening Americaby Pro-
viding Appropriate Tools Required to Intercept and Obstruct
Terrorism (USA PATRIOT) Act of 2001, signed by the president
on Oct. 26, 2001, providesfor enhancing security longtheU.S.’s
northern border, expands the definition of “terrorism,” and man-
dates measuresto facilitate data sharing among federal agencies
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charged with preserving U.S. security. Also included in the law
are humanitarian measures that preserve the lawful immigration
status of individuals who lost relativesin the terrorist attacks of
Sept. 11, 2001.

Whilethe act’s provisionsrepresent compromises by lawmak-
ers and are scaled back from the original proposals set forth by
the attorney general, they nevertheless represent bold new mea-
suresthat must be vigilantly monitored. Below isasummary of
the new law’simmigration provisions.

Additional Resources to the Northern US. Border. The new law
triplesthe number of Border Patrol, Customs Service, and Immi-
gration and Naturalization Service inspectors and adds $50 mil-
liontotheNSand U.S. Customs Servicesfor improving technol-
ogy and monitoring the border with Canada. It also waives the
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cap on overtimefor INS personnel.

Interagency Data Sharing. The new law requires the attorney
general and the Federal Bureau of Investigation to sharewith the
INSand State Dept. criminal history record information from the
National Crime Information Center’s|nterstate | dentification In-
dex, Wanted PersonsFile, and other National Crime Information
Center files. Theserecordsareto be used for determining whether
visaapplicantsor applicantsfor admission have criminal histories.

Theattorney general and State Dept. are mandated to devel op
and certify technology that can be used to verify the identity of
persons applying for U.S. visas or seeking to enter the U.S. with
visas. The new technology would be used for conducting back-
ground checks, confirming identities, and ensuring that persons
have not received visas under different names.

Report on the Integrated Automated Fingerprint ldentification Sys-
tem for Ports of Entry and Overseas Consular Posts. The attorney
general must report to Congress on the feasibility of enhancing
the FBI's Integrated Automated Fingerprint Identification Sys-
tem (IAFIS) and other identification systems. These systems
would be used to better identify persons who hold foreign pass-
ports or visas who may be wanted in criminal investigationsin
the U.S. or abroad before visas areissued to them or they enter or
exittheU.S.

Expansion of Terrorism Definition. The new law expands the
definition of “terrorist” by adding new grounds of inadmissibility
for representatives of foreign terrorist organizationsthat publicly
endorse terrorist activity and that the secretary of State deter-
minesundermine U.S. effortsto reduceterrorist activity. Spouses
and children of such non—U.S. citizens deemed inadmissible on
terrorism-related grounds are al so inadmissible, except for those
who did not know or reasonably would not have known of the
terrorist activity as well as spouses and children who have re-
nounced terrorist activity.

Thenew law also accordsthe secretary of State unreviewable
authority to designate asa*“terrorist organization” any foreign or
domestic group simply by publishing such a designation in the
Federal Register.

One of the law’s most controversial featuresisits expansion
of thedefinition of “terrorist activity,” whichisaground of inad-
missibility and deportability. 1t expandsthe definitiontoinclude
soliciting funds or providing material support to agroup the sec-
retary of State has designated as aterrorist organization, even if
such contributions were made without intent to further terrorist
goals.

Under the new law, soliciting funds and providing material
support to terrorist organizations that are not officially desig-
nated are deportable offenses unless the contributor can prove
that he or she did not know and should not reasonably have
known that the solicitation would further the organization’s ter-
rorist activity. However, certain of the new grounds of inadmissi-
bility do not apply to actions taken before the law’s enactment
with respect to a group that had not been designated as a terror-
ist organization by the secretary of State at the time.

Upon a consular officer’s recommendation that there is no
reasonable ground to believe anon-U.S. citizen knew or reason-
ably should have known that certain actionswould further terror-
ist activity, the attorney general has discretion not to apply the
new law against the individual outside the U.S. if his or her ac-

tionstook place before Oct. 26, 2001.

Mandatory Detention of Suspected Terrorists. Another feature of
the new law that has evoked considerable press attention is its
mandatory detention provisions. The act authorizesthe attorney
general to certify anoncitizen asaterrorist if the attorney general
has reasonable grounds to believe the individual is engaged in
any activity that endangers the national security of the United
States. Any noncitizen who the attorney general certifies as a
terrorist may be taken into custody and must remain in custody
until hisor her removal fromthe U.S. Theindividual may be kept
in custody irrespective of hisor her eligibility for relief from re-
moval. Theattorney general’sauthority to certify anoncitizen as
aterrorist may be delegated only to the deputy attorney general.
Theattorney general may detain anoncitizen certified terrorist up
to seven days before charging him or her with acriminal offense.
Failure to charge within that period requires the noncitizen’s re-
lease from custody.

An noncitizen who is certified as aterrorist and detained and
whose removal is unlikely in the reasonably foreseeable future
may be detained for periods of up to six months. The individual
must be detained if he or shethreatens U.S. national security, the
safety of the community, or any person.

Theattorney general must review theindividual’ s certification
every six months. If he determines that the certification should
be revoked, the attorney general may, unless prohibited by law,
releasetheindividual under certain conditions. Every six months,
the detained individual may request in writing that the attorney
general reconsider the certification; the detained individual may
submit documents or other evidence in support of that request.

Judicial review of any decision concerning detention or certi-
fication isavailable in habeas corpus proceedingsin any district
court with jurisdiction. Appeals may be reviewed only by the
Court of Appealsfor the District of Columbia.

Six monthsafter Oct. 26, 2001, and every six monthstheresfter,
the attorney general must report to Congress on the number of
noncitizens certified as terrorists; the grounds for the certifica-
tions; and the nationalities, length of detention, and number of
persons certified who were granted any form of relief from re-
moval, who were removed, or who the attorney general has deter-
mined should no longer be certified and who were rel eased from
detention.

Multilateral Cooperation against Terrorists. Thelaw alowsthe
State Dept. to provide, on a case-by-case basis, records to for-
eign governmentsin order to prevent, investigate, or punish acts
of terrorism. Under prior law, such recordswere confidential and
could be used only to formulate and enforce U.S. law.

Visa Integrity and Security. The new law states that it is the
sense of Congress that an integrated entry and exit data system
(tracking all entriesto and exitsfrom the country) should befully
implemented at airports, seaports, land borders, and ports of en-
try “with all deliberate speed and asexpeditiously as practicable.”
It also requires the immediate establishment of an entry and exit
data task force and authorizes funds for that purpose.

Congress foresees that the integrated entry and exit data sys-
tem would rely on biometric technology and tamper-resistant
documents. The system should also be able to interface with
federal law enforcement databases so that individuals who pose
athreat to the national security could beidentified and detained.
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Within 12 months of the act’s enactment, the Office of Home-
land Security must report to Congress on the information that
U.S. agencies need to effectively screen visa applicants and ap-
plicantsfor admissiontothe U.S. in order to identify those affili-
ated with terrorist organizations or those that pose any threat to
the security of the U.S.

Foreign Student Monitoring Program. The new |aw requiresthe
attorney general to fully implement and expand the program es-
tablished by section 641(a) of the Immigration and Nationality
Act. Authorized by thelllegal Immigration Reform and Immigrant
Responsibility Act of 1996 (IIRIRA), section 641(a) requiresthe
INS to collect information on students and other participantsin
the Visitors Exchange Program.

For each individua whoseinformationiscollected under sec-
tion 641(a), the attorney general shall includeinformation on the
date of entry and port of entry. Inaddition, theterm “educational
ingtitution” isamended to include any air flight school, language
training school, or vocational school approved by the attorney
general in consultation with secretaries of Education and State.

The law authorizes $36,800,000 to the Justice Dept. for the
period beginning on Oct. 26, 2001, and ending on Jan. 1, 2003, to
fully implement and expand the enforcement of section 641(a).

Machine Readable Passports. The law requires that countries
that are participants in the Visa Waiver Program have machine
readabl e passports by the year 2003 rather than 2007, asrequired
under prior law. INA § 217(c)(2)(B). It also allows waivers for
nationals of countriesthat the attorney general finds are making
progress towards meeting these requirements.

Eachfiscal year until Sept. 30, 2007, the secretary of State must

« conduct annual audits of the implementation of the Machine
Readable Passport Program;

« check for the implementation of precautionary measures to
prevent the counterfeiting and theft of passports; and

« ascertain that countries designated under the visawaiver pro-
gram have established a program to develop tamper-resistant
passports.

Upon one year of enactment and every year until 2007, the
secretary of State must report to Congress on the findings of the
most recent audit.

Prevention of Consulate Shopping. Under the new law, the secre-
tary of State must review how consular officers issue visas to
determineif “ consul ate shopping”—i.e., the practice of seeking
out a consulate that will issue the applicant a visa when other
consulates have declined to issue avisa—isaproblem. If consu-
late shopping is identified as a problem, the secretary of State
must take corrective steps to address it and report to Congress
on any actions taken.

Provisions Benefiting Persons Whose Immigration Process Was Af-
fected by the Events of Sept. 11, 2001. The new |aw providesthat
the attorney general may grant special immigrant status to non-
citizenswho were beneficiaries of afamily- or employment-based
visapetition, fiance(e) visapetition, or labor certification filed on
or before Sept. 11, 2001, whose petitions were revoked, termi-
nated, or rendered null before or after approval due to the death
or disability of the petitioner, applicant, or principal beneficiary,
or the physical damage or destruction of the petitioner’s or
applicant’s business as a direct result of terrorist attack.

Spouses and children who were accompanying or following

tojoin aprincipal beneficiary also qualify for this status, even if
the principal beneficiary has died. In addition, grandparents of
childrenwhose U.S. citizen or lawful permanent resident parents
died asadirect result of the Sept. 11 terrorist activity also qualify
for special immigrant status. The public charge ground of inad-
missibility will not apply to these special immigrants.

Thelaw contains anumber of provisionsto extend status and
filing deadlinesfor nonimmigrants affected by the events of Sept.
11. The status of honimmigrants who were disabled as a direct
result of the Sept. 11 terrorist activity and werelawfully presentin
the U.S. on Sept. 10, 2001, is extended until the date the status
would have terminated if the new law had not been enacted or
one year after the death or onset of disability, whichever comes
later. Lawful nonimmigrant status of spouses and children of
principal nonimmigrants who died as aresult of the terrorist at-
tacksisalso extended for oneyear. Nonimmigrantswho qualify
for this one-year extension are also to be provided employment
authorization.

Nonimmigrantswho werelawfully presentinthe U.S. on Sept.
10, 2001, and who were prevented from filing atimely application
for an extension or change of status as a direct result of terrorist
activity are granted a 60-day extension to file these applications.

A nonimmigrant who waslawfully present inthe U.S. on Sept.
10, 2001, who was unable to timely depart the U.S. as a direct
result of terrorist activity will not be considered to have been
unlawfully present in the U.S. during the period beginning on
Sept. 11, 2001, and ending on the date of the individual’s depar-
ture, if such departure occurson or before Nov. 11, 2001.

A nonimmigrant who wasin lawful status on Sept. 10, 2001,
but not present in the U.S. on that date who was prevented, as a
direct result of terrorist activity, fromreturningtothe U.S. in order
tofileatimely application for an extension of nonimmigrant sta-
tus will be considered to have timely filed an application if it is
filed no later than 60 days after it was due.

A nonimmigrant who wasin lawful status on Sept. 10, 2001,
but not present in the U.S. on that date and who, due to terrorist
activity, could not return to the U.S. to file an application to ex-
tend nonimmigrant status may remain lawfully inthe U.S. in the
same nonimmigrant status until the date such lawful nonimmi-
grant status would have terminated or 60 days after the date the
extension should have been filed, whichever comes later.

Thelaw defines circumstances preventing an individual from
acting in atimely way to include office closures; mail or courier
service cessations; closures, cessations, or delays affecting case
processing; and delaysin travel that is necessary to satisfy legal
requirements.

Winnersof thediversity lottery who wererequired to enter the
U.S. by Sept. 30, 2001, and were unable to do so because of
terrorist attacks may enter or adjust statusbyApr. 1, 2002. If visa
numbers under the 2001 program have been exceeded by that
time, such diversity lottery winners must be counted under the
2002 program.

If aprincipal beneficiary of the visalottery died as aresult of
terrorist activity, the principal’s spouse and children will be eli-
gible for permanent residence under the program until June 30,
2002. However, the ceiling placed on the number of diversity
immigrantsmay not be exceeded.

A person with an immigrant visawho was unableto enter the
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U.S. asadirect result of terrorist activity and whose visa expires
before Dec. 31, 2001, will have an extension until that date unless
alonger period is otherwise provided under the new law.

A noncitizen granted parole that expired on Sept. 11, 2001,
who, as aresult of terrorist activity, was unable to return to the
U.S. prior to the expiration date, is extended parole for an addi-
tional 90 days.

Voluntary departure that began on Sept. 11, 2001, and ended
on Oct. 11, 2001, isextended for an additional 30 days.

Humanitarian Relief for Certain Surviving Spouses and Children. A
noncitizen whose U.S. citizen spouse died as aresult of terrorist
activity will remain animmediaterelative after the citizen’s death,
provided they were not legally separated at thetime of the citizen's
death and the noncitizen files a family visa petition within two
yearsof thecitizen’sdeath. Unlike under prior law, the marriage
need not have existed for two years prior to the death of the U.S.
citizen spouse.

A noncitizen child of aU.S. citizen who died due to terrorist
activity will remain an immediate relative after the date of the
citizen'sdeath regardless of changesin age or marital statusthere-
after, but only if the noncitizen files a petition within two years
after such date.

Any spouse, child or unmarried son or daughter of a lawful
permanent resident who died due to the Sept. 11, 2001, terrorist
activity and wasincluded inafamily visapetitionfiled by the LPR
before that date and had not been admitted or approved for law-
ful permanent residence by that date will continue to be consid-
ered avalid petitioner for preference status and will remain eli-
giblefor lawful permanent status and have the same priority date
as that assigned prior to the petitioner’s death. The individual
need not fileanew petition. Inaddition, the spouse, child, son, or
daughter may beeligiblefor deferred action and work authorization.

If a spouse, child, or unmarried son or daughter of a person
whowasan LPR on Sept. 11, 2001, and who died asaresult of that
day’sterrorist activity was not abeneficiary of afamily visapeti-
tion, he or she may self-petition with the INS if he or she was
present inthe U.S. on Sept. 11, 2001. Such aspouse, child, son, or
daughter may beeligiblefor deferred action and work authorization.

If aprincipal beneficiary of an employment-based visa peti-
tion died due to the Sept. 11 terrorist activity, an individual who
applied for adjustment of status as the spouse or child of that
person may have the adjustment application adjudicated as if
that death had not occurred.

The public charge grounds of inadmissibility do not apply to
determine the admissibility of an immigrant accorded a benefit
under the provisionsfor surviving spouses and children summa-
rized herein.

A noncitizen whose twenty-first birthday occurred in Sept.
2001 who isthe beneficiary of a petition or application filed be-
fore Sept. 11, 2001, will be considered achild 90 daysafter hisor
her twenty-first birthday for purposes of adjudicating the peti-
tion or application. A noncitizen whose twenty-first birthday
occurs after Sept. 2001 who is the beneficiary of a petition or
applicationfiled under the INA on or before Sept. 11, 2001, will be
considered to be a child for 45 days after his or her twenty-first
birthday for purposes of adjudicating the petition or application.

For humanitarian purposes or to ensure family unity, the attor-
ney general may provide temporary administrative relief to any

noncitizen who waslawfully presentinthe U.S. on Sept. 10, 2001,
and who on that date was the spouse, parent, or child of an
individual who died or was disabled as a direct result of a speci-
fied terrorist activity.

The attorney general is directed to establish standards for
evidence demonstrating that death, disability, or [oss of employ-
ment due to physical damage or destruction of business occurred
asadirect result of terrorist activity. The law waives promulga-
tion of regulations and directs the attorney general to carry out
the law as expeditiously as possible.

The law defines “terrorist activity” to include the events of
Sept. 11, 2001, and statesthat nothing in thelaw will be construed
to provide any benefit or relief to any individual culpable of ter-
rorist activity. Nor will any benefits be provided to any family
member of such anindividual.

AG EXPANDS AUTHORITY TO SEGREGATE DETAINEES AND MONITOR
THEIR COMMUNICATIONS WITH ATTORNEYS —Attorney General John
Ashcroft hasissued afinal rule, effective Oct. 30, 2001, that ex-
pandsthe authority of the director of the Bureau of Prisons (BOP),
and the heads of all other components of the U.S. Dept. of Justice
that have custody of individuals, to impose “special administra-
tive measures’ to limit and monitor communications of certain
detainees. These measures may be imposed against detainees
who are considered to pose arisk of disclosing classified infor-
mation and against detainees who are identified as posing a risk
that their communications or contacts with other persons could
result in death or seriousbodily injury. Theruleexpandsexisting
regulations by allowing the attorney general to designate the
need for such special administrative measures for periods of up
to one year, rather than 120 days, and by extending these mea-
suresbeyond the BOPto all components of the Justice Dept. that
detain individuals. The rule also authorizes monitoring of com-
munications between detainees and their attorneys without a
warrant, where the attorney general so orders.

Regulations currently provide that the director of the BOP
may impose special administrative measures against a detainee
wherethehead of aU.S. intelligence agency certifiesto the attor-
ney general that there is a danger that the detainee will disclose
classified information that if disclosed would pose a threat to
national security. 28 C.FR. 8 501.2. Current regulationsalso au-
thorize the director of the BOP to impose such measures upon
written notification by the attorney general or the head of afed-
eral law enforcement or intelligence agency that there is a sub-
stantial risk that a prisoner’s communications or contacts with
others could result in death or serious injury to persons or sub-
stantial damage to property also entailing arisk of death or seri-
ousbodily injury. 28 C.FR. § 501.3. These special measurescan
include administrative detention and/or limiting correspondence,
visitation, interviewswith news media, and use of thetelephone.
They may beimposed for up to 120 days and may be re-imposed
for additional 120-day periodsonly if the attorney general or other
authorized official giveswritten notification that the circumstances
originally identified continueto exist.

The new rule expands the authority to impose these special
administrative measures in several ways. First, in place of the
120-day limitation, the measures now may be imposed for a pe-
riod of up to one year and re-imposed for additional one-year
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periods. Second, the measures may be re-imposed even if the
circumstancesthat warranted theinitial action no longer exist, as
long asthere continuesto be adanger that would warrant impos-
ing the measures. Third, the rule grants the same authority to
impose these measures held by the BOP director to the commis-
sioner of the [mmigration and Naturalization Service, the director
of the U.S. Marshals Service, and other “ appropriate officials of
the Department of Justice having custody of persons for whom
special administrative measuresarerequired.”

The new rule also authorizes the monitoring of communica
tions between detainees and their attorneys without a warrant,
where the attorney general orders such monitoring based on in-
formation provided by the head of afederal law enforcement or
intelligence agency. That information must indicate “that rea-
sonable suspicion exists to believe that a particular inmate may
use communications with attorneys or their agents to further or
facilitate acts of terrorism.” Unless the monitoring has been au-
thorized by acourt, the director of the agency having custody of
the detainee must provide written notice to the detainee and the
attorneysinvolved explaining that their communications may be
monitored. Therule providesthat, in order “to protect the attor-
ney-client privilege,” a“ privilegeteam” isto beformed“ consist-
ing of individuals not involved in the underlying investigation.”
Therule further provides: “Except in cases where the personin
charge of the privilege team determines that acts of violence or
terrorism areimminent, the privilege team shall not disclose any
information unless and until such disclosure has been approved
by afederal judge.” The supplementary information to the rule
explainsthat communicationsto attorneysthat further illegal acts
are not privileged, and “it isintended that the use of ataint team
and the building of afirewall will ensure that the communications
whichfit under the protection of the attorney-client privilegewill
never be revealed to prosecutors and investigators.” Aswiththe
other provisions of the proposed rule, the monitoring of attorney
communications applies to individuals detained by any compo-
nent of the DOJ that has custody of detainees.

Thefinal ruletook effect on Oct. 30, 2001; written commentsto
the rule must be submitted on or before Dec. 31, 2001.

66 Fed. Reg. 55,062—66 (Oct. 31, 2001).

AG ISSUES INTERIM RULE TO EXPAND USE OF AUTOMATIC STAYS OF IJ
DECISIONS ORDERING RELEASE FROM DETENTION — Attorney General
John Ashcroft hasissued an interim rule, effective immediately,
that expands the circumstances in which the Immigration and
Naturalization Service can invoke an automatic stay of adecision
by animmigration judgeto releaseanon-U.S. citizen from deten-
tion. Under the new rule, the INS caninvoke an automatic stay in
any case where the INS originally decided against release on
bond or set a bond in excess of $10,000 and the |1J then orders
release, with or without bond.

Previoudly, regul ations of the Executive Officefor Immigration
Review (EOIR) provided that automatic stays were available to
the INS only where a noncitizen is subject to mandatory deten-
tion because of criminal convictions or terrorist grounds. In or-
der to invoke an automatic stay, the INS was required to file a
Noticeof Servicelntent to Appeal Custody Redetermination (Form
EOIR-43) with theimmigration court on theday of thelJsruling.
If theINSthenfailed tofileanotice of appea withinthirty daysof

the bond redetermination ruling, the stay would lapse; otherwise,
it would remainin effect until the Board of Immigration Appeals
resolved the appeal. 8 C.FR. § 3.19(i)(2).

Thenew rulerevisesthe EOIR regulationsto alow the INSto
invoke an automatic stay in cases not subject to mandatory de-
tention. Therule aso modifies the procedures applicable to au-
tomatic stays. Inorder toinvoke the automatic stay, the INS must
fileForm EOIR-43 “within oneday” of thelJsbond redetermina-
tion decision, and the automatic stay lapses unless the INSfiles
anotice of appeal within 10 daysof thedecision. If the INSfiles
an appeal, the stay continuesin effect until the BIA rules on the
appeal. If the BIA orders release, under the new rule the auto-
matic stay continuesin effect for afurther five businessdays. If
within these five days the INS commissioner certifiesthe BIA's
order to the attorney general for review, then the stay continues
in effect until the attorney general decides the case.

The interim rule took effect on Oct. 29, 2001. Written com-
ments to be considered in development of afinal rule must be
submitted on or before Dec. 31, 2001.

66 Fed. Reg. 54,909 (Oct. 31, 2001).

INS ISSUES INSTRUCTIONS FOR LIBERIAN DED APPLICANTS —In our
last issue of IMMIGRANTS RIGHTS UPDATE, we reported that
President George W. Bush had authorized deferred enforced de-
parture (DED) for qualified Liberiansuntil Sept. 29, 2002. On Oct.
16, 2001, the Immigration and Naturalization Service announced
that it woul d defer the deportation or removal of qualified Liberians
present in the U.S. and provided instructions on how they could
apply for thisrelief. DED alowsqualified Liberianstoremainin
the U.S. and obtain work authorization. The INSinstructionsand
Liberian DED supplemental form differ from the presidential order
in one significant respect: whereasthe order extends DED to all
nationalsof Liberiapresentinthe U.S. “asof September 29, 2001,”
with certain exceptions, the INS form and instructions require
individualsto have been present in the U.S. as of Sept. 29, 1999.
ThelINSinstructionsfor filing are reviewed bel ow.

Employment Authorization. To obtain employment authoriza-
tion, qualified Liberian nationalswill need to file Form 1-765, Ap-
plicationfor Employment Authorization, and Form1-765D, Liberian
DED Supplemental to Form |-765, with the district officethat has
jurisdiction over the applicant’s place of residence. Thefiling fee
for work authorization applicationsiswaived for DED recipients.
However, all first-time applicants will be required to submit the
standard $25 fingerprint fee.

The INS instructions direct its district directors to take steps
to process DED-related employment authorizationsimmediately
so asto avoid lapsesin work authorization.

Establishing Eligibility for Work Authorization. To establish their
eligibility for work authorization, applicants must submit acopy
of thefollowing documentation, if available:

» Form1-94, Arrival Departure Record

» Most recent employment authorization document

* Photo identification card or a school identification card
» Two photographs of the applicant

If these documents are unavailabl e, applicants must submit an
affidavit affirming their Liberian nationality. ThelNSinstructions
state that they must also attest that they were present in the U.S.
asof Sept. 29,1999, and areeligiblefor DED. TheINSwill inter-
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view applicantsto assesstheir eligibility.

The instructions note that while DED is automatic for quali-
fied Liberians, there are some exceptionsto eligibility under this
program. These exceptions apply to persons:

» who areineligible under section 244(c)(2)(B) of the Immigra-
tion and Nationality Act (persons who have committed afelony
or two or more misdemeanors or are barred from asylum under
INA section 208(b)(2) (persecutors of others; personswho have
been convicted of certain crimes or who are security risks));

» whose removal isin the best interest of the U.S;;

» whose presence or activitiesin the U.S. the secretary of State
has reasonable grounds to believe would have potentially seri-
ous adverse foreign policy consequences for the U.S,;

» who voluntarily returned (or return) to Liberiaor their country
of last habitual residence outside the U.S;;

* who were deported, excluded or removed before the date of
the memo; or

» who were subject to extradition.

TPS EXTENDED FOR MONTSERRANT AND REDESIGNATED FOR SOMALIA
— In two separate notices, Attorney General John Ashcroft has
extended temporary protected status (TPS) for an additional year
to nationals of Montserrat and extended and redesignated TPS
for Somalians. The designation for Somaliansis effective from
Sept. 17, 2001, until Sept. 17, 2002, and the effective period for
nationalsof Montserrat isfrom Aug. 27, 2001, until Aug. 27, 2002.
The notice to redesignate TPS for Somalians allows individuals
who have been continuously present in the U.S. since Sept. 4,
2001, toapply for TPS.

The Immigration and Nationality Act authorizes the attorney
general to grant TPSto individualsin the United Stateswho are
nationals of countriesthat are experiencing armed conflict, envi-
ronmental disaster, or other extraordinary and temporary adverse
conditions. TPSmay also be granted to individuals of no nation-
ality who last habitually resided in acountry whose nationalsare
eligiblefor TPS. The attorney general has determined that civil
conflict continues in Somalia and hazardous volcanic activity
persistsin Montserrat such that extensions of TPS are warranted
for eligible people from both countries.

To maintain TPS and work authorization, nationals of either
country must reregister during the designated 90-day period. For
nationals of Montserrat, that period began on Aug. 3, 2001, and
ended Nov. 1, 2001. For Somalians, the period runsfrom Sept. 4,
2001, until Dec. 3, 2001.

To reregister for the extension, applicants must submit the
following:

e Forml-821
* Form1-765 (Application for Employment Authorization)
 Two identification photographs (142" x 1%2")

An applicant must file both formswith the local Immigration
and Naturalization Servicedistrict officethat hasjurisdiction over
the applicant’s place of residence. If the applicant wishesonly to
reregister and does not want work authorization, afiling feeisnot
required. However, all applicants seeking an extension of work
authorization must submit the $100 filing fee with the work autho-
rization application. Applicants may request afee waiver in ac-
cordance with theregulations (8 C.E.R. § 244.20). All formsare
availablefrom thetoll-free INS FormsLine, 1-800-870-3676, or

fromthe INSweb site, www.ins.gov.

Applicantsfor TPS do not need to submit new fingerprints or
the accompanying $25 fee. Children who are TPS beneficiaries
and who have reached the age of 14 but were not previously
fingerprinted must pay the $25 fingerprint fee with their applica-
tion for extension.

Under the redesignation, first-time Somalian applicants must
pay afeeof $50 with Form 1-821 and $100 with Form1-765. Appli-
cants who do not want work authorization need not submit the
$100 fee but must still submit the Form I-765.

TPSregistrantswho need to travel outsidethe U.S. during the
coming year must receive “advance parole” from their local INS
office prior to departing the country. Failureto do so may jeopar-
dizetheir ability to beallowed back into the U.S. Advanceparole
allowsindividuals to travel abroad and return to the U.S. and is
issued on acase-by-casebasis. Individualswho aregranted TPS
may apply for advance parole by filing Form 1-131 at their local
INSdistrict office. However, individual swho have accrued more
than 180 days of unlawful presencein the U.S. should not travel
abroad because even with advance parole they will be subject to
the 3- or 10-year “unlawful presence’ bars to admission when
they seek to return to the U.S.

Some nationalsof Montserrat may qualify for lateinitial regis-
tration for TPSunder 8 C.F.R. section 244.2(f)(2). To apply for late
initial registration, applicants must:

* be a national of the designated country;

* have been “ continuously physically present” inthe U.S. since
theoriginal designation (Aug. 28, 1997);

* have continuously resided in the U.S. since Aug. 22, 1997,

* be admissible asan immigrant except as provided under INA
section 244(c)(2)(A);

* not beineligibleunder INA section 244(c)(2)(B) (i.e., they must
not have committed afel ony and two misdemeanorsinthe U.S. or
be ineligible for admission under INA section 208(b)(2), which
bars persecutors of others, persons who have committed certain
crimes, and security risks).

An applicant from Montserrat must also show that during the
initial registration period (Aug. 28, 1997, through Aug, 27, 1998)
he or she

» was anonimmigrant or had been granted voluntary departure
statusor any relief from removal;

* had an application for change of status, adjustment of status,
asylum, voluntary departure, or any relief fromremoval or change
of status pending or subject to further review or appeal;

» was aparolee or had a pending request for an extension; or

* was the spouse or child of an individual who is currently eli-
gibleto bea TPSregistrant.

An applicant for late initial registration must enroll no later
than 60 days from the expiration of the application period.

66 Fed. Reg. 46,283-90 (Sept. 4, 2001) (Somaia);
66 Fed. Reg. 40,834-35 (Aug. 3, 2001) (Montserrat).

BIA: CALIFORNIA PERJURY CONVICTION IS AGGRAVATED FELONY — The
Board of Immigration Appeals has issued a unanimous en banc
precedent decision finding that a California conviction for per-
jury constitutes an aggravated felony under section 101(a)(48)(S)
of thelmmigration and Nationality Act. Thedecision upholdsan
immigration judge’ sdecision finding alawful permanent resident
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Salvadoran respondent removable and ineligible for any relief
from removal asaresult of an aggravated felony conviction.

Therespondent inthiscase, aMr. Martinez-Recinos, adjusted
to LPR statusin 1990. In December 1998, he was convicted of
perjury under section 118(a) of the California Penal Code and
sentenced to two years' incarceration. Thelmmigration and Natu-
ralization Service then initiated removal proceedings against
Martinez-Recinos based on the conviction.

At his hearing, the immigration judge ruled that Martinez-
Recinos was removable as an aggravated felon and not eligible
for adjustment of status. Martinez-Recinos appealed, contend-
ing that his conviction is not an aggravated felony and that his
application for a 212(h) waiver should have been considered in
conjunction with his application for adjustment of status.

The BIA began its consideration of the appeal by examining
subsection (S) of the “aggravated felony” definition of INA sec-
tion 101(a)(48). Subsection (S) appliesto “an offenserelating to
obstruction of justice, perjury or subornation of perjury, or brib-
ery of awitness, for which theterm of imprisonment isat least one
year.” TheBIA then compared the Californiastatute under which
Martinez-Recinos was convicted with the federal statute defin-
ing the crime of perjury in order “to determine whether the state
law shares common material elementswiththefederal law.” The
Californiastatute appliesto personswho, “ having taken an oath”
to “testify, declare, depose, or certify truly” in any case wherean
oath may by Californialaw be administered, or having declared or
certified under penalty of perjury inany case where such declara-
tion or certificationispermitted by Californialaw, “willfully states
as true any material matter which he or she knows to be false.”
The BIA concluded that the federal statute defining perjury, 18
U.S.C. section 1621 (1994), contains essentially the samerequire-
ments. The BIA therefore concluded that the California convic-
tionisacrimeof perjury.

In reaching this conclusion, the BIA considered the
respondent’s contention that the California statute is divisible
and that the BIA therefore must examinetherecord of conviction
to determine whether the conviction is an aggravated felony.
However, the BIA found that although the statute contains sev-
eral parts, each of those parts constitutes perjury as defined by
the federal statute, so that there was no need to look further into
the record of conviction.

The BIA also upheld the 1J's conclusion that the perjury of-
fenseisacrime of moral turpitude, rendering Martinez-Recinos
ineligible for adjustment of status without a212(h) waiver. And
the BIA agreed with the INS that Martinez-Recinosisineligible
for a 212(h) waiver because he was previously admitted to the
U.S. asan LPR and has been convicted of an aggravated felony.
For these reasons, the BIA dismissed the appeal.

Matter of Martinez-Recinos, 231. & N. Dec. 175, Int. Dec.
#3456 (BIA Oct. 15, 2001).

BIA: IN ABSENTIA REMOVAL ORDER MAY NOT BE ENTERED WHERE THE
RECORD REFLECTS THAT RESPONDENT DID NOT RECEIVE MAILED NTA -
The Board of Immigration Appeals hasissued an en banc prece-
dent decision upholding an immigration judge’s order terminat-
ing removal proceedings in the case of arespondent who failed
to appear at her removal hearing. The BIA dismissed the appeal
of the lmmigration and Naturalization Service, which contended

that the 1J should have entered an in absentia order of removal.
TheBIA found that, where notice of aremoval hearing was served
by mail and the respondent failed to appear, an in absentia order
may be entered only where the respondent received, or can be
charged with receiving, aNoticetoAppear (NTA) informing him
or her of the obligation to provide the immigration court with a
current address.

The respondent in this case is a Salvadoran national who en-
tered the U.S. in March 1982 and two months later applied for
asylum. InJune 1991, she submitted an addressreport card to the
INStoinform the agency of her current address. In1997, theINS
mailed her a notice for an asylum interview, but she failed to
appear for the interview. The INS then sent the respondent, by
certified mail addressed to her last known address, an NTA for a
removal hearing scheduled for Sept. 30, 1997. The NTA was
returned to the INS by the Postal Service asundeliverable.

When the respondent failed to appear at the Sept. 1997 re-
moval hearing, thelJoffered to administratively closethe caseto
allow the INS to serve the NTA again, but the INS insisted on
proceeding with the case and argued that the 1J should enter an
in absentiaremoval order. However, thelJfound that the record
did not establish that the respondent had received the NTA or
been informed of the removal proceedings and the obligation to
keep the court informed of her current address. ThelJthen termi-
nated proceedings, and the INS appealed. The |J's order was
sent by certified mail to the respondent’slast-known address and
returned with the notation “Moved Left No Address.”

On appeal, the INS contended that the 1J should have entered
an in absentia order, asserting that because section 239(a) of the
Immigration and Nationality Act authorizes service of the NTA
by regular mail (where personal service is not practicable), the
method of notice used in this case should be considered ad-
equate to support an in absentia order. The INS also relied on
INA section 265, which imposes aduty on all noncitizensto no-
tify the INS of any change of address.

The BIA rejected these contentions, finding that a careful
reading of all the relevant statutory provisions shows that anin
absentia order cannot be entered where the record reflects that
the respondent never received the NTA and was never informed
of the address obligations associated with removal proceedings.
Section 239(a)(1)(F) of the INA requiresthat NTAs contain cer-
tain information, including notice that the respondent must pro-
vide the attorney general with a current address and telephone
number (if any) where he or she may be contacted regarding
removal proceedings, notice that the respondent must notify the
attorney general of any change of address, and notice of the
conseguences of failing to provide this information. A respon-
dent must be properly served with an NTA in order for these
address obligations to be established and for the 1J to be autho-
rized to proceed in absentia. Whilethe statute allowsfor service
of the NTA by regular mail, it also specifically provides that
“[slervice by mail . .. shall be sufficient if thereis proof of at-
tempted delivery to the last address provided by the aien in
accordance with subsection (a)(1)(F).” INA § 239(c) (emphasis
supplied in BIA decision). Similarly, the statute authorizesthe 1J
to enter an in absentia order if arespondent failsto appear for a
removal hearing after having been provided written notice, and
such notice is considered sufficient “if provided at the most re-
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cent address provided under section 239(a)(1)(F).” INA
§ 240(b)(5)(A) (emphasissuppliedin BIA decision).

Based on these provisions, the BIA found that “in caseswhere
the hearing noticeis sent by mail, the entry of anin absentiaorder
isauthorized when the alien has been given written notice of the
removal hearing ‘ at the most recent address provided under sec-
tion239(a)(1)(F)’” (quoting INA § 240(b)(5)). TheBIA concluded
that “an address can be a section 239(a)(1)(F) addressonlyif the
alien has first been informed of the particular statutory address
obligations associated with removal proceedings and of the con-
sequences of failing to provide a current address’ (emphasisin
original). The BIA noted that in some cases arespondent can be
charged with having received mailed notice, as where there is
evidence that the notice reached a respondent’s household. In
this case, however, since the record shows that the respondent
was never given notice of the address obligations, there was no
section 239(a)(1)(F) addressthat would justify entering anin ab-
sentia order based on mailed notice.

The BIA rejected the INS's contention that the registration
requirements of INA section 265(a), which impose aduty on non-
citizens to report address changes to the attorney general, allow
for entry of anin absentiaorder after mailed service of an NTA to
the last address reported to the INS. While the INA imposes
certain consequences for failing to comply with section 265(a),
including a possible misdemeanor conviction, it does not include
the entry of an in absentia removal order as one of these conse-
guences. The BIA therefore upheld the | J's termination of pro-
ceedings and dismissed the appeal. Matter of G-Y-R-,

231.& N.Dec. 181, Int. Dec. #3458 (BIA Oct. 19, 2001).

BIA HOLDS THAT SALVADORAN CONSTITUTION LEGITIMATED CHILDREN
BORN OUT OF WEDLOCK ON OR AFTER DEC. 16, 1965, FOR PURPOSES
OF VISA ELIGIBILITY — The Board of Immigration Appealshasis-
sued a unanimous en banc precedent decision finding that all
children born out of wedlock in El Salvador on or after Dec. 16,
1965, are considered “legitimated” because of a constitutional
provision enacted in 1983. The decisionwasissued on review of
adenial of afamily first preference visapetition by the director of
theVermont Service Center (V SC).

TheV SC director denied the petition under Matter of Ramirez,
161. & N. Dec. 222 (BIA 1977), which held that Salvadoran law
allowed children born out of wedlock to be acknowledged by the
parents’ act of registering the child’s birth or legitimated by the
marriage of the parents before the child turns 18 years of age. In
this case, the naturalized citizen petitioner sought toimmigrate a
daughter born out of wedlock who had not been legitimated by
any of the actions recognized in Ramirez before her eighteenth
birthday. However, whiletheV SC director denied the petition, he
also certified his decision to the BIA for review, noting that El
Salvador had eliminated the distinction between legitimate and
illegitimate children in aconstitutional provision enactedin 1983.

On review, the BIA concluded that all children born out of
wedlock who were under 18 years of age at the time the 1983
constitutional provision was enacted must be considered to have
been legitimated. Children born out of wedlock before Dec. 16,
1983, must continueto meet thelegitimation requirements of Matter
of Ramirez. Matter of Moraga, 231. & N. Dec. 195,

Int. Dec. #3459 (BIA Oct. 19, 2001).

BIA VACATES PRIOR DECISION IN MATTER OF CRAMMOND—The Board
of Immigration Appeals has issued a precedent decision vacat-
ing itspreviousdecisioninMatter of Crammond, 231. & N. Dec.
9 (BIA 2001). Inthat decisionthe BIA granted the respondent’s
motion to reopen, finding that he was no longer convicted of an
aggravated felony because his state conviction for sexual inter-
course with aminor had been reduced to a misdemeanor by the
state criminal court (for details, see “BIA: State Conviction for
Unlawful Sexual Intercourse with a Minor That Has Been Re-
duced to aMisdemeanor IsNot an * Aggravated Felony,”” IMMI-
GRANTS RIGHTSUPDATE, May 10, 2001, p. 6). The BIA hasnow
granted the motion for reconsideration of the Immigration and
Naturalization Service and vacated the prior decision.

This action does not reflect areconsideration of the merits of
the decision but rather was taken because the INS brought to the
attention of the BIA the fact that the respondent left the U.S.
prior tothe BIA'sruling. Under theregulations (8 C.F.R. 8 3.2(d)),
any departure from the U.S. after amotion to reopen or to recon-
sider has been filed constitutes awithdrawal of the motion. Be-
cause the motion was withdrawn, the BIA had no jurisdiction to
rule onit, and for this reason the BIA is now vacating the deci-
sion. Matter of Crammond, 231. & N. Dec. 179,

Int. Dec. #3457 (BIA Oct. 16, 2001).

Litigation

9TH CIRCUIT ORDERS BIA TO ADJUDICATE SUSPENSION CASE UNDER
PRE-IIRIRA LAW WHERE 1) PROPERLY GRANTED SUSPENSION AND INS
APPEAL WAS MERITLESS —The Ninth Circuit Court of Appealshas
reversed aruling of the Board of Immigration Appeals denying
suspension of deportation based on the “stop-time” rule. The
court based its decision on the fact that the petitioner was prop-
erly granted suspension of deportation by an immigration judge
before the effective date of the stop-time rule, and the Immigra-
tion and Naturalization Service appeal from that decision con-
tending that the stop-time rule did apply was without merit and
simply for purposes of delay. The BIA did not rule on the appeal
until after the Apr. 1, 1997, effective date of the stop-time rule,
when it held that because of the rule the petitioner was no longer
eligible for suspension. On petition for review of that decision,
the Ninth Circuit concluded that to deny suspension based on a
meritless appeal would contravene Congress'sintent in enacting
the stop-time rule with asix-month delay in its effective date.

The stop-time rule was enacted as part of thelllegal Immigra-
tion Reform and Immigrant Responsibility Act of 1996 (IIRIRA).
The rule prohibits counting time that an immigrant is present in
the United States after he or she is served with a Notice to Ap-
pear (NTA) commencing removal proceedings towards meeting
the “continuous physical presence” requirement of cancellation
of removal. InRamv. INS, 243 F.3d 510 (9th Cir. 2001), the court
upheld the BIA’s determination that the stop-time rule appliesto
the calculation of the seven-year continuous physical presence
requirement for suspension of deportation and that Orders to
Show Cause (OSCs) served prior to the enactment of the [ |RIRA
stop the accumulation of time towards meeting this requirement
for purposes of suspension (see* 9th Circuit Decides* Stop-Time'
Rule Appliesto Suspension Cases, Bars Accumulating Time af -
ter Issuance of OSC,” IMMIGRANTS RIGHTS UPDATE, Feb. 28,
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2001, p.11).

Although the I RIRA was enacted on Sept. 30, 1996, Congress
delayed implementation of many of itsprovisionsfor six months,
and the stop-time ruletook effect only onApr. 1, 1997. Astrero v.
INS, 104 F.3d 264 (9th Cir. 1996). The Ninth Circuit previously has
recognized several circumstances in which cases that reached
the BIA on appeal after this date nonetheless should have been
adjudicated based on pre-IIRIRA law. In Castillo-Perez v. INS
212 F.3d 518 (9th Cir. 2000), the court ruled, in the case of apeti-
tioner whose suspension application was not adjudicated before
the enactment of the I|RIRA because of ineffective assistance of
counsel, that the application must be adjudicated under pre-
IIRIRA law. In Guadalupe-Cruzv. INS, 240 F.3d 1209 (9th Cir.
2000), an immigration judge denied suspension prior to Apr. 1,
1997, based on the stop-timerule, despite the Ninth Circuit’srul -
ing that the rule was not yet in effect, and the court ruled that the
application must be adjudicated under pre-lIRIRA law. Andin
Barahona-Gomezv. Reno, 167 F.3d 1228 (9th Cir. 1999) and 236
F.3d 1115 (9th Cir. 2001) (supplemental ruling), the court upheld
an injunction prohibiting the deportation of individuals whose
suspension applications could have been granted prior to Apr. 1,
1997, but for directivesissued by the chief immigration judge and
thechair of the BIA that prohibited | Jsand the BIA from granting
suspension cases during two months prior to Apr. 1, 1997, be-
causethese officialsbelieved further grants might exceed a4,000-
per year cap that was enacted as part of the IIRIRA (see “9th
Circuit Affirms Preliminary Injunction in Class Action Case for
Suspension Applicants,” IMMIGRANTS RIGHTS UPDATE, Feb.
28, 2001, p. 10). The most recent decision establishes another
circumstance requiring adjudication under pre-1IRIRA law.

Otarolav.INS __ F.3d__, No.99-71405
(9th Cir. Oct. 18, 2001).

9TH CIRCUIT FINDS INS CAN REINSTATE REMOVAL ORDER AFTER
VOLUNTARY DEPARTURE; TRANSFERS CASE TO DISTRICT COURT TO
RESOLVE FACTUAL ISSUES — The U.S. Court of Appeals for the
Ninth Circuit has ruled that the reinstatement of removal stat-
ute—section 241(a)(5) of the Immigration and Nationality Act—
allowsthe Immigration and Naturalization Serviceto “reinstate”
removal ordersfor individuals who previously left the U.S. pur-
suant to agrant of voluntary departure as well as for those who
were deported. The court distinguished between voluntary de-
parture granted in proceedings, which can trigger reinstatement,
and voluntary departure granted prior to proceedings, which can-
not. On review of areinstated order in this case the court also
found that it could transfer the case to federal district court to
resolve disputed factual issues.

The petitioner inthiscase, aMr. Gallo, was put in deportation
proceedings in Alaska in 1992. He applied for suspension of
deportation but was denied by the immigration judge, in part
because the 1J considered that he had other relief available (he
planned to marry his girlfriend of four years, arecently-natural-
ized U.S. citizen). ThelJgranted him 60 days' voluntary depar-
ture, and Gallo appealed to the Board of Immigration Appeals.
Shortly after filing the appeal, Gallo married hisgirlfriend, and she
filed avisa petition on his behalf. He may have filed an adjust-
ment application with the INS, but he did not moveto remand his
deportation case to apply for adjustment with the Executive Of-

ficefor Immigration Review. InJanuary 1997, whilethe appeal to
the BIA was still pending, Gallo went to Mexico because his
father was dying. Although he had an attorney, his attorney did
not warn him that leaving the U.S. constitutes abandonment of
theappeal. Gallo claimed that hereturnedto the U.S. beforeApr.
1, 1997, but there was afactual dispute about this.

There was also a factual dispute about conversations that
Gallo had withthe INSdistrict director for Anchorage, Alaska—
a Mr. Eddy—after he returned to the U.S. Gallo and his wife
claimed that Gallo told Eddy that he returned to the U.S. with a
border crossing card that he subsequently lost, and that Eddy
told them they would haveto pay an extra$1,000 feeto apply for
adjustment of status but that there would be no further deporta-
tion proceedings against him. Eddy claimsthat he believed Gallo
had reentered the U.S. legally and that he told Gallo he would
have to file a new application for adjustment of status because
his first application was deemed abandoned when he left the
country. Gallofiled an adjustment application on Sept. 11, 1997.

OnJuly 11, 1998, Gallo’s attorney moved to withdraw hisap-
peal to the BIA, requesting voluntary departure nunc pro tunc
because of themedical emergency that caused himto goto Mexico.
He did not move to reopen the proceedings to apply for adjust-
ment. On Sept. 21, 1998, the BIA acknowledged that the appeal
had been withdrawn and ordered the record returned to the 1J
without further action. The BIA noted in its order that it had no
jurisdiction to grant voluntary departure because of the with-
drawal. On Aug. 10, 1999, Gallo went to the INS office to renew
hiswork authorization, at the suggestion of Eddy. The INSthen
arrested Gallo and served him with aNotice of Intent to Reinstate
Prior Order. OnAug. 16, 1999, the INS denied Gallo’s application
for adjustment. Gallo then obtained other counsel and, on Aug.
23,1999, filed both apetition for review of thereinstatement order
and a habeas petition. Both cases ultimately were consolidated
at theNinth Circuit.

In both cases, Gallo argued that his departure while his BIA
appeal was pending was a voluntary departure rather than a de-
portation and that reinstatement of removal should not apply to
him. The INS contended that the departure constituted a self-
deportation and was subject to reinstatement. In the habeas
case, Gallo also argued that he was denied due processdueto his
former counsel’s ineffective assistance (failing to move to re-
mand or reopen the deportation case to apply for adjustment,
failing to advise him that leaving the country is deemed an aban-
donment of a BIA appeal). And he also argued that the INS
should be estopped from proceeding against him because of af -
firmative misconduct on the part of Eddy.

The district court found that it had jurisdiction to determine
whether the reinstatement statute applied to Gallo and concluded
that it did not because his departure should be considered a
voluntary departure. For thisreason, the court found no need to
resolve theineffective assistance of counsel and estoppel claims.

On appeal, apanel of the Ninth Circuit found that it had juris-
diction over both the petition for review and the appea of the
habeas petition. The court noted that in Castro-Cortez v. INS
239 F.3d 1037 (9th Cir. 2001), it had ruled that reinstated orders of
removal are subject to review by petition for review. Asfor the
habeas case, the court followed Castro-Cortezin finding that, in
cases where parties file actions in the wrong court because of
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uncertainty as to which court has jurisdiction, the jurisdiction-
saving transfer statute, 28 U.S.C. section 1631, allowsthe court to
invokejurisdiction over claimsimproperly brought indistrict court.

On the merits, however, the court concluded that it did not
need to decide whether Gall 0’ sdeparture constituted avoluntary
departure or a self-deportation, because in either case it is en-
compassed within the plain language of the reinstatement stat-
ute. The statute applies where the attorney general findsthat an
alien hasreentered the U.S. illegally “ after having been removed
or having departed voluntarily, under an order of removal.” The
court decided that this language encompasses all voluntary de-
parturesissued in removal proceedings. The court distinguished
cases of voluntary departure granted by the INSin lieu of initiat-
ing removal proceedings, concluding that such voluntary depar-
tures are not under threat of removal and thus not encompassed
by the statute. The court also concluded, with little discussion,
that the reinstatement statute applies to deportation orders en-
tered prior to the statute’s enactment.

The court found that it could not resolve the factual issue of
whether Gallo reentered the U.S. before or after Apr. 1, 1997, or
whether hereentered unlawfully, and it transferred the caseto the
district court to resolve these issues. The court aso transferred
the ineffective assistance of counsel and estoppel issues, since
these are no longer moot in light of the court’s ruling on retroac-
tivity. Thecourt based itstransfer on 28 U.S.C. section 2347(b)(3),
part of the Hobbs Act, which alows a court considering a peti-
tion to review an administrative order to transfer proceedings to
a district court “when a hearing is not required by law and a
genuine issue of material fact is presented.”

The petitioner, represented by the firm Stock & Donnelley in
Anchorage, Alaska, hasfiled a petition for rehearing.

Gallo-Alvarezv. Ashcroft, F.3d__, Nos. 99-71038,
00-35238, and 00-35289 (9th Cir. Sept. 21, 2001).

9TH CIRCUIT GRANTS EN BANC REVIEW OF DOMESTIC VIOLENCE ASY-
LUM CASE — The U.S. Court of Appealsfor the Ninth Circuit has
granted the petition for rehearing of the Immigration and Natural-
ization ServiceinAguirre-Cervantezv. INS, 242 F.3d 1169 (9th Cir.
2001). A three-judge panel of the court had ruled inthis case that
a Mexican petitioner who had been abused by her father was
entitled to withholding of removal because she had been perse-
cuted on account of her membership in the “particular social
group” of her immediatefamily (see*9th Circuit GrantsWithhold-
ing to Woman Who Was Abused by Father,” IMMIGRANTS
RIGHTSUPDATE, May 10, 2001, p. 7). ThelNSrehearing petition
contended that the panel should have remanded the case to the
Board of Immigration Appeal sto determine theissue of whether
aperson’sfamily qualifiesasa* social group” under the asylum
statute. Before the panel ruled in the case, the INS had issued
proposed regulations regarding the treatment of domestic vio-
lencein asylum cases, but it has not yet put them into effect (see
“INS Issues Proposed and Final Asylum Regulations,” IMMI-
GRANTS' RIGHTSUPDATE, Feb. 28, 2001, p. 1). Thecasewill now
be heard by the court en banc. Aguirre-Cervantez v. INS,
No. 99-70861 (9th Cir. Oct. 23, 2001).

3D CIRCUIT RULES STATE MISDEMEANOR CONVICTION FOR VEHICULAR
HOMICIDE NOT A “CRIME OF VIOLENCE” AGGRAVATED FELONY —The

Third Circuit Court of Appeals has ruled that a Pennsylvania
misdemeanor conviction for vehicular homicideisnot a“crime of
violence” within the meaning of 18 U.S.C. section 16 and there-
fore does not constitute an aggravated felony under section
101(a)(43)(F) of theImmigration and Nationality Act. Thecourt’'s
decision was made on a petition for review of a removal order
entered by the Board of Immigration Appeals.

Thepetitioner inthiscase, aMr. Francis, had livedinthe U.S.
for over 25years, andismarriedtoaU.S. citizen. InMay 1993, he
caused atraffic accident in which two peoplewerekilled, and he
was subsequently convicted of two counts of homicide by ve-
hicle under Pennsylvania law, each count being classified as a
misdemeanor of the first degree. He was sentenced to two con-
secutive terms of 18 to 60 months in prison, and after he served
his sentence the Immigration and Naturalization Service com-
menced removal proceedings against him. At his hearing the
immigration judge terminated proceedings, but the INS appeal ed,
andthe BIA reversed and issued aremoval order, finding Francis
deportable as an aggravated felon. Francis then filed a petition
for review with the court of appeals.

As athreshold matter, the court found that it has jurisdiction
to determine whether Francisisremovable asan aggravated felon.
Were the court to determine that his conviction constitutes an
aggravated felony, however, jurisdiction would be barred by INA
section 242(a)(2)(C).

The statute under which Francis was convicted applies to
“any person who unintentionally causes the death of another
person” whileviolating any statelaw or municipal ordinance ap-
plying to the operation or use of avehicle or to the regulation of
traffic (except for driving under the influence of alcohol or acon-
trolled substance, which is the subject of a different statute), if
the violation is the cause of death. The statute encompasses
criminal negligence aswell asrecklessness.

A “crime of violence” is defined in 18 U.S.C. section 16 as
“(@) an offense that has as an element the use, or attempted use,
or threatened use of physical force against the person or prop-
erty of another, or (b) any other offense that isafelony and that,
by itsnature, involvesasubstantial risk that physical force against
the person or property of another may be used in the course of
committing the offense.” The BIA had recognized that subsec-
tion (@) does not apply to Francis's conviction but concluded
that the conviction was encompassed in subsection (b).

The court declined to give deference to the BIA's interpreta-
tion of 18 U.S.C. section 16(b), noting that “pure questions of
statutory construction must be resolved by courts.” The court
also pointed out that deference is only applicable to inquiries
that implicate agency expertise”in ameaningful way,” andinthis
case the BIA is not charged with administering and does not
have particular expertise regarding the criminal statute at issue.

The court concluded that the state conviction does not meet
two requirements of section 16(b): itisnot a“felony,” andit does
not involve a substantial risk that physical force may be used.
The court noted that subsection (b), unlike (a), expressly applies
only to felony convictions. The court rejected the INS's conten-
tion that the conviction should be considered a felony under 18
U.S.C. section 3559(a)(5). That statute, for purposes of federal
sentencing,_assigns letter grades to offenses based on the maxi-
mum term of imprisonment authorized by the statute describing
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the offense. For example, an offense not specifically classifiedin
the statute defining it which authorizesimprisonment for amaxi-
mum period of less than five years but more than one year is
classified asaClass E felony. However, the court concluded that
thisclassification does not apply to Francis' s conviction because
the state expressly classified the offense as a misdemeanor.

The court distinguished its prior decision in United Sates v.
Graham, 169 F.3d 787 (3d Cir. 1999), which held that astate misde-
meanor conviction constituted an aggravated felony under INA
section 101(a)(43)(G), which encompasses theft or burglary of-
fenses“for which theterm of imprisonment [is] at least oneyear.”
According to the court, subsection (G) by its plain language ap-
pliesto all theft offenses carrying the requisite sentence, whether
they are classified asfelonies or misdemeanors. Subsection (F),
on the other hand, expressly incorporates the requirements for a
“crime of violence” of 18 U.S.C. section 16; and to qualify asa
crime of violence under section 16(b), an offense must be a
“felony.”

The court also found support for its interpretation of the stat-
uteintheruleof lenity—the longstanding principle that deporta-
tion statutes must be given the narrowest possible interpretation
because of the severity of deportation. The court noted that the
Supreme Court recently affirmed therule of lenity inINSv. S. Cyr,
121 S.Ct. 2268 (June 25, 2001).

Finally, the court concluded that, even were Francis's convic-
tion considered to constitute a felony, it does not pose the sub-
stantial risk of physical forcerequired by section 16(b). Thestate
statute for homicide by vehicle encompasses a broad range of
unintentional conduct, including, inthiscase, driving with asus-
pended license. The court noted that “[t]here are undoubtedly
many reasons why a state would suspend a person’s driving
privileges, some of which may have no relation to a person’s
fitness to drive or the likelihood that he or she will use physical
force.” Indeed, one reason for suspension under Pennsylvania
law is simply for failing to apply to renew alicense. The court
concluded that “ driving while one’slicense is suspended simply
does not bear a sufficient risk of physical injury” asto constitute
a crime of violence under section 16(b). The court therefore
granted the petition for review and remanded the case to the BIA
to vacate the order of removal. Francisv.Reno,  F.3d__,

No. 00-2375 (3d Cir. Oct. 16, 2001).

2D CIRCUIT FINDS BIA ABUSED DISCRETION, REMANDS “ONE CHILD
POLICY” ASYLUM CASE — In the case of a Chinese national who
applied for asylum based on his claim that he was a victim of
China’'s“onefamily, one child” policy, the Second Circuit Court
of Appeals hasreversed adecision by the Board of Immigration
Appeals to deny the applicant’s motion to reopen and has re-
manded the case for further proceedings. The court found that
the BIA had abused its discretion and had acted arbitrarily and
capriciously in denying the asylum applicant’s motion.

Theasylum applicant isKeZhen Zhao, acitizen of the People’'s
Republic of Chinawho arrived inthe U.S. with afal se passport in
February 1992. After questioning him, the Immigration and Natu-
ralization Service placed himin exclusion proceedings.

Zhao applied for asylumin September 1992. 1n support of his
asylum application, Zhao filed copies of several documents, in-
cluding a family planning registration card indicating that his

wife had undergone atubal ligation. At hisexclusion hearingin
February 1994, hetestified that he had worked in construction for
a private company in the Fujian Province of China. His wife
became pregnant four times during their marriage, but because
she suffered amiscarriage and aborted one child, had borne only
two sons. When he was asked at his hearing whether he could
have more children, Zhao answered that hiswife had been steril -
ized in September 1989. He said she underwent the sterilization
after having been ordered to by Chinese government authorities.

Zhao claimed that he had voiced opposition to hiswife's ster-
ilization and promised not to have any more children, but he said
theofficialsinsisted that hiswife besterilized. Zhao testified that
prior to hiswife's sterilization, he was fined 20,000 yuan, and he
stated that officials attempted to arrest him for hisfailure to pay
the fine and because he had not immediately agreed to his wife
being sterilized. Zhao escaped arrest by leaving Fujian before his
wifeunderwent sterilization.

Theimmigration judge found Zhao'stestimony to be not cred-
ible. ThelJ pointed out that Zhao's written asylum application
made no mention that Zhao's wife had undergone a sterilization
procedure, even though he had submitted documentation show-
ing she had undergone an oviduct ligation.

Zhao filed atimely appeal with the BIA in March 1994. The
BIA did not issueits decision dismissing the appeal until August
1998. TheBIA dismissed the appeal despitethefact that the law
had changed in 1997, when the BIA ruled in another case that an
individual whose spouse was forcibly sterilized could establish
that he had suffered past persecution on account of political
opinion.SelnreC-Y-Z-, 211. & N. Dec. 915 (BIA June4, 1997).
Despite the fact that Zhao's hearing testimony had focused on
his wife's sterilization, the BIA summarily stated that it found
substantial evidence to support the |J' s adverse credibility find-
ing and affirmed the | J sdecision.

Zhao filed amotion asking the BIA to remand his case to the
[J. TheBIA returned that motion because the case was no longer
pending before it but advised Zhao to file a motion to reopen or
reconsider. Zhao then filed amotion to reconsider on the basi s of
ineffective assistance of counsel and the production of addi-
tional evidence of hiswife ssterilizationin theform of radioactive
dyetests performed in May 1998.

In its decision denying the motion to reconsider, the BIA first
reasoned that because Zhao’s present motion did not identify a
legal or factual error intheruling dismissing hisappeal, the proper
motion was not one for reconsideration. It therefore recast the
motion as one to reopen his case. The BIA then denied the
ineffective assistance claim. With respect to the radiographic
dye tests, the BIA held that Zhao's wife was already sterilized
when he presented his claims to the immigration judge and the
“Immigration Judge so found.” The BIA concluded that Zhao
could not buttress his claim with a subsequent test when that
test could have been conducted earlier and presented at theformer
hearing. Thus, hismotion to reopen wasdenied. Zhao thenfiled
apetition for review of the denial.

On appeal, the Second Circuit concluded that the BIA had
properly re-characterized Zhao's motion to reconsider as a mo-
tion to reopen. AsZhao's case required areview of amotion to
reopen, the appellate court could reversethe BIA only if it found
an abuse of discretion. An abuse of discretion may be found in
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those circumstances where the BIA’s decision provides no ratio-
nal explanation, inexplicably departsfrom established policies, is
devoid of any reasoning, or containsonly summary or conclusory
statements.

In considering Zhao's claim, the appellate court reviewed the
caselaw on casesinvolving China's strict family planning policy.
It noted that as aresult of the decisionin In re Matter of Chang,
201. & N. Dec. 38 (BIA 1989), asylum applications based on
claimsarising from thefamily planning policy had been routinely
denied except in instances where, according to the Second
Circuit’s decision, applicants produced “evidence that persecu-
tion would be or was taken for areason other than general popu-
lation control” [sic]. However, in 1996, Congress added the fol-
lowing language to the definition of “refugee”: “a person who
has been forced to abort a pregnancy or to undergo involuntary
sterilization, or who has been persecuted for failure or refusal to
undergo such a procedure or for other resistance to a coercive
population control program, shall be deemed to have been perse-
cuted on account of political opinion, and a person who has a
well founded fear that he or she will be forced to undergo such a
procedure or [be] subject to persecution for such failure, refusal,
or resistance shall be deemed to have a well founded fear of
persecution on account of political opinion.” INA 8§ 101(a)(42).

Subsequently, theBlIAruled in X-P-T, 211. & N. Dec 634 (BIA
1996), that individual sforced to undergo sterilization pursuant to
population control programs should be deemed to have suffered
past persecution on account of political opinion and are entitled
to apresumption of awell-founded fear of future persecution. X-
P-Twasfollowed by InreC-Y-Z,211.& N. Dec 915 (BIA 1997),
holding that an individual can establish past persecution and
become entitled to the presumption of a well-founded fear of
future persecution if he can show that his spouse was forced to
undergo sterilization.

Zhao based hisclaim that the BIA had abused itsdiscretionin
denying his motion to reconsider on the fact that, regarding the
issue of his wife's sterilization, the BIA simply stated that the
“Immigration Judge so found.” Zhao contrasted that ambiguous
“finding” with the ruling stating that Zhao's application could
not be buttressed with the results of radioactive dye tests that
the BIA concluded could have been conducted earlier and pre-
sented at the 1994 exclusion hearing. Zhao insisted that oncethe
BIA recognized that hiswife had been sterilized, it was obligated
to apply the IRIRA and the holding of C-Y-Z.

The Second Circuit agreed with Zhao and stated that no mat-
ter how one construed the BIA's reference to what the 1J had
“found” at the exclusion hearing, it was an abuse of discretion to
deny Zhao'smotionto reopen. The court held that if the BIA had
considered the fact of Zhao's wife's sterilization established, it
should have explained why Zhao's case would not be reopened
inlight of Inre C-Y-Z. The court proceeded to analyze the simi-
larities between Zhao's case and C-Y-Z and ultimately concluded
that, if the BIA had accepted that Zhao's wife was sterilized, it
abused its discretion by not reaching the same conclusion in his
caseasitdidinC-Y-Z It cited Vargasv. INS 938 F.2d 358, 362 (2d
Cir. 1991), for the proposition that application of agency stan-
dards in a plainly inconsistent manner across similar situations
evinces alack of rationality asto be arbitrary and capricious.

The government argued that no finding had been made re-

garding the sterilization. It also argued that in his motion to
reopen Zhao was required to show that the evidence he sought
to offer wasnot available at hisfirst hearing, and that hefailed to
explain why the tests results could not have been obtained ear-
lier. The court agreed with the government that the transcript of
the 1J's decision contained no explicit finding that Zhao's wife
was sterilized. The court concluded, however, that the BIA had
nevertheless abused its discretion. The court reasoned that if
the BIA did not acknowledge that Zhao had already established
that his wife had undergone a tubal ligation, it should have af-
forded him an evidentiary hearing so that he could introduce his
new evidence.

The court of appeals noted that the BIA, on its own accord,
converted Zhao's motion to reconsider to a motion to reopen. It
also highlighted the fact that the BIA never afforded Zhao an
opportunity to provide an explanation as to why the dye tests
were not previously obtainable. Such an explanation would have
been unnecessary with amotion to reconsider but was critical to
a motion to reopen. In failing to provide that opportunity, the
court held, the BIA then abused its discretion by summarily stat-
ing that the tests could have been conducted earlier and pre-
sented at the former hearing. The court held that because the
change to the definition of “refugee” and the decision in C-Y-Z
came much later than Zhao's exclusion hearing, the significance
of the tests would not have been known at the time of Zhao's
exclusion hearing. With these observations, the court concluded
that the BIA improperly engaged in speculation when it con-
cluded that the tests on Zhao's wife could not have been con-
ducted at the time of the original hearing.

The court further stated that the BIA's analysis, which ad-
dressed Zhao's new evidence in two sentences, amply demon-
strated that the BIA created controversy and confusion. Citing
Anderson v. McElroy, 953 F.2d 803, 806, the court stated, “Fail-
ureto explain adecision adequately providesaground for rever-
sal.” Accordingly, the court reversed the denia of the motion to
reopen and remanded the case to the BIA.

Zhao V. Reno, 265 F.3d 83 (2d Cir. 2001).

Employment Issues

11THCIRCUIT CLARIFIES WHAT CONSTITUTES A “CHARGE” IN EMPLOY-
MENT DISCRIMINATION CASES — In a case involving allegations of
racial and gender discrimination in the workplace, the Eleventh
Circuit Court of Appeals has held that filling out an intake ques-
tionnaire can congtitutefilingaformal charge of discrimination if
theindividual who fills out the questionnaire manifests an intent
to activate the Equal Employment Opportunity Commission’s
(EEOC’s) administrative process.

The petitioner in this caseisan African-American woman who
alleged her employer fired her inviolation of Title V11 of the Civil
RightsAct of 1964 (TitleVIl). Shortly after being fired, she con-
tacted the EEOC, and the agency sent her an intake question-
naire. Sheimmediately filled it out, providing detailed informa-
tion about the employer and the discriminatory incidents, and
including alist of witnesses. She signed the questionnaire under
penalty of perjury and immediately returnedit to the EEOC. One
month later, she contacted the EEOC and was told that, due to a
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backlog, the agency had not yet reviewed her intake form. Ten
months|ater, she contacted the EEOC again and wastold that the
agency had contacted her to request more information; she, how-
ever, had never actually received any additional communication
fromthe EEOC.

The EEOC told her it would proceed with her complaint using
theinformation she had aready provided on the intake question-
naire, and it did proceed to notify the employer of her allegations.
However, the EEOC eventually dismissed her claim, stating that it
was filed after the filing period provided for by the statute of
limitationshad expired. She contacted the EEOC againto explain
that she had filed the intake questionnaire shortly after being
fired, well within the statute of limitations. The EEOC then re-
tracteditsdismissal of her claim and issued her aNotice of Right
to Sue, which allowed her to file acomplaint against her former
employer in federal court. When she sued, however, the U.S.
District Court for the Southern District of Georgia granted the
employer summary judgment, holding that the petitioner had failed
tofileatimely verified charge with the EEOC.

The court of appeals vacated the lower court’s decision and
remanded the case after it found that the intake questionnaire
wasverified and did meet theregulatory requirements of acharge.

To sue an employer under TitleVII, individuals must first ex-
haust their administrative remedies, which meansthey must first
file aclaim with the EEOC, which isthe federal agency that en-
forcesthelaw. According to the statute, thefirst step acomplain-
ant must takeisto file acharge with the EEOC. Theregulations
specify that the charge must be in writing, signed, and verified.
In addition, the charge should contain certain information, such
asthe contact information for the parties, aclear statement of the
facts that allegedly constitute employment discrimination, the
number of persons employed by the defendant employer (if
known), and astatement disclosing whether astate or local agency
has begun an investigation. See29 CFR § 1601.12(a). However,
the court found that the requirements for a charge are actually
very minimal given that, even if a charge does not contain the
suggested information, the EEOC will deem acharge“ minimally
sufficient” when it receives a statement that identifiesthe parties
and generally describesthe actions complained of. Furthermore,
acharge may be amended.

Initsdecision, the Eleventh Circuit joined the Third, Seventh,
and Eighth Circuitsin holding that an intake questionnaire meets
the requirements of a charge if the notice to the EEOC leads a
reasonable person to believe that the complainant has “mani-
fested an intent” to activate Title VII’'s machinery. (The Fourth,
Fifth, and Ninth Circuits have also considered whether an intake
guestionnaire meetsthe requirementsfor acharge but have taken
different approachesin deciding that it can satisfy this Title VI
requirement.) The“manifest intent” approach requiresthe com-
plainant to clearly indicate that he or she wishes the EEOC to
begin aninvestigation of hisor her allegations. Once asufficient
charge is filed, the EEOC must notify the employer within ten
days that a charge has been filed against it. The “manifest in-
tent” approach also ensures that once the complainant’sintent is
clear, the EEOC's inaction cannot invalidate the complainant’s
claim. The court noted that it isthe EEOC’s obligation to serve
the party against whom the charge has been filed (i.e., to serve
the charge on the party) and that any deficiency in the EEOC’s

performance should not adversely affect aplaintiff’sright to sue.
W lkersonv. Grinnell Corp., No. 00-13915,
2001 USApp. LEX1S22604 (11th Cir. Oct. 22, 2001).

D.C. CIRCUIT EXTENDS WEINGARTENRIGHTS TO NONUNION WORKERS
—Inanimportant decision for nonunion workers acrossthe coun-
try, the D.C. Circuit Court of Appeals has upheld a July 2000
decision by the National Labor RelationsBoard (NLRB) to extend
“Weingarten rights’ to nonunionized workerswho are called into
adisciplinary meeting by their employer.

Weingarten rights arise out of acase, NLRB v. J. Weingarten,
Inc., 420 U.S. 251 (1975), in which the Supreme Court held that
Section 7 of the National Labor Relations Act (NLRA) provides
employees with a statutory right to request the presence of a
union representative at an interview which the employee reason-
ably believes might result in disciplinary action. 1d., 420 U.S. at
256. Section 7 of the NLRA statesthat “[e]mployees shall have
theright . . . to engage in other concerted activities for the pur-
pose of collective bargaining or other mutual aid or protection.”
See?29U.S.C. § 157. The NLRB and the courts have recognized
that Section 7 protects both union and nonunion employees who
engage in “concerted activity.” See NLRB v. Washington Alumi-
num Co., 370 U.S. 9 (1962). In Weingarten, thefactsarosein a
unionized workplace, and thus the Supreme Court did not reach
the issue of whether these rights extend to nonunionized work-
ers. Over the years, the NLRB has changed its position as to
whether nonunion employees enjoy Weingarten rights.

In a1982 decision, Materials Research Corp., 262 N.L.R.B.
1010 (1982), the NLRB extended the Weingarten rule to cover
employeesin nonunion workplaces, holding that such rights stem
from Section 7 of the NLRA rather than from a union’s right of
representation under Section 9. Three years later, however, the
NLRB reversed itself in Sears, Roebuck & Co., 274 N.L.R.B. 230
(1985), holding that the Weingarten rule does not apply if thereis
no certified or recognized union. Thus, the NLRB’sruling in the
case before the D.C. Circuit overturned a 12-year precedent un-
der whichW&ingarten rightswerelimited to unionizedemployees.

The present case involves two employees of the Epilepsy
Foundation of Northeast Ohio who were discharged. After sub-
mitting a memorandum to their supervisor’s boss that criticized
their supervisor, they were each called to ameeting with manage-
ment. One of the employeesrefused to attend the meeting unless
his coworker was present, but the company denied this request,
and he was subsequently fired. The other coworker went ahead
and met with management on hisown, and hewas given awritten
warning for writing thememo. Hewasfired afew monthslater for
insubordination, whichincluded writing and submitting the memo.
Theadministrativelaw judge (ALJ) who heard thefired workers
wrongful termination complaint found that “current [NLRB] law”
does not extend Weingarten rights to honunion employees and
thus that the discharge of the first employee did not violate the
NLRA. Ina3to2vote, theNLRB reversed theAL Jsfinding and
extended the Weingar ten rule to nonunion workers.

In affirming the NLRB’sdecision, the D.C. Circuit rejected the
Epilepsy Foundation's argument, inter alia, which relies on the
dissenting opinion of Board Member Brame that an extension of
Weingarten rights to nonunion workers conflicts with Section
9(a) of the NLRA becauseit forces employersto “ deal with” the
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equivalent of aunion representative. Section 9(a) provides that
representatives selected for the purposes of collective bargain-
ing arethe exclusive representatives of the employees. However,
the court noted that “dealing” with an employee representativeis
not equivalent to bargaining collectively with a union and that
under theWeingarten rule the empl oyer would not be required to
bargain with the employee’s representative, since the employer
was free to forego the interview and resolve the matter in some
other way.

Finally, the NLRB had applied its ruling extending the
W\&ingar ten rule to nonunion settings retroactively, holding that
the Epilepsy Foundation wrongfully discharged the employee
who reguested the assistance of his coworker at the meeting.
However, the court of appealsheld that the NLRB could not ap-
ply thisnew ruling retroactively, sinceit must “ protect the settled
expectations of those who had relied on the preexisting rule,”
such as the Epilepsy Foundation.

Epilepsy Foundation of Northeast Ohio v. NLRB, No. 00-1332
2001, U.S. App. LEX1S23722 (D.C. Cir. Nov. 2, 2001).

CALIFORNIA ENACTS NEW LAW TO PROTECT DISPLACED JANITORS —
Beginning Jan. 1, 2002, janitorsin Cdiforniawill havealittlemore
job security because of the Displaced Janitor Opportunity Act,
which CaliforniaGovernor Gray Davissigned into law on Oct. 13,
2001. SenateBill (SB) 20requiresjanitorial contractorsand sub-
contractors that secure a new building service contract to con-
tinue employing the janitors of the former contractor or subcon-
tractor for at least 60 days. At the end of the 60 days, the new
contractor is required to provide a written evaluation of each
janitor’'s job performance and to continue employing janitors
whose performance has been satisfactory.

The new law applies to janitorial companies with at least 25
janitors. Janitorswho are not retained for theinitial 60-day period
by the new contractor or subcontractor will have a cause of ac-
tion against the contractor, not the building owner, for back pay.
Thislaw ismodeled after similar local ordinancesin Philadelphia,
San Francisco, and Washington, DC.

While the enactment of SB 20 wasagreat victory for the Ser-
vice Employees International Union (SEIU), which isthe collec-
tive bargaining representative for janitors, Governor Davis dealt
ablow toworkersin general by vetoing SB 71 and Assembly Bill
1176, which aimed at increasing the benefit level of workers' com-
pensation payments over afive-year period. This measure had
support from both labor and employer groups that support an
increasein the benefit level, which is considered among the low-
est in the country for workers injured on the job. However, the
different interest parties do not agree on other cost-saving re-
forms that employers are seeking. In his veto message, Davis
stated that the bill did not do enough to promote an early return-
to-work policy for injured workers.

SUPREME COURT REFUSES TO HEAR AGE DISCRIMINATION APPEAL BY
FOREIGN NATIONAL - The U.S. Supreme Court has denied the peti-
tionfor writ of certiorari by aMexican national who wasdiscrimi-
nated against by the North Carolina Growers' Association
(NCGA) because hewas over forty years old when he applied to
perform agricultural work in North Carolina. In hispetitiontothe
Supreme Court, Mr. Reyes-Gaona appealed the Fourth Circuit

Court of Appeals' decision that the Age Discrimination in Em-
ployment Act of 1967 (ADEA) does not protect non-U.S. citi-
zenswho arediscriminated against in aforeign country by aU.S.
employer. TheFourth Circuit’sdecision noted that Reyes-Gaona
was not authorized to work in the United States at thetime hewas
discriminated against. (See “Foreign Nationals Not Protected
Against Age Discrimination Outside U.S.,” IMMIGRANTS' RIGHTS

UPDATE, June 29, 2001, p. 13).
Reyes-Gaona v. North Carolina Growers Assn., et al., 01-342,
cert. denied, 2001 U.S. LEX1S10008 (Oct. 29, 2001).

Immigrants & Welfare Update

JUSTICE DEPT. CONFIRMS VALIDITY OF CLINTON’S ORDER REGARDING
ACCESS TO SERVICES FOR LIMITED ENGLISH PROFICIENT PERSONS —
The U.S. Dept. of Justice (DOJ) has issued a memorandum that
confirmsthe validity of an executive order former President Bill
Clinton issued to ensure that persons with limited English profi-
ciency (LEP) have meaningful accessto programs and activities
conducted and funded by the federal government. Clinton’sor-
der, Executive Order 13166, clarifiestherequirementsof TitleVI of
the Civil Rights Act, which prohibits recipients of federal funds
from discriminating on the basis of race, color, or national origin.
Discrimination on the basis of national originincludesthefailure
to provide L EP personswith meaningful accessto federally funded
activities and programs.

The executive order is published at 65 Fed. Reg. 50,121-22
(Aug. 16, 2000). The DOJs memo, which was issued Oct. 26,
2001, and explanatory questionsand answers are available on the
DOJCivil Rights Division web site at www.usdoj.gov/crt/cor.

The executive order required agencies that provide federal
financial assistance to develop guidance that directs recipients
of federal fundsin providing meaningful accessto L EP persons.
Theorder also required federal agenciesto develop internal plans
for providing meaningful accessto LEP persons. The DOJ pub-
lished guidance on agencies obligations under the executive
order concurrently with the order’s release (see 65 Fed. Reg.
50,123-25 (Aug. 16, 2000)).

Individual members of Congress have made severa attempts
torepeal the executive order. Inaddition, theU.S. Supreme Court
ruled that private individual s cannot bring Title VI lawsuits based
on aclaim that an agency’sfailure to provide meaningful access
to LEP persons is discriminatory by virtue of its “ disparate im-
pact” on LEP persons. Alexander v. Sandoval, 121 S.Ct. 1511
(2001). The DOJmemo confirmsthat theruling in Sandoval was
limited to private lawsuits and did not affect the validity of the
executiveorder or theability of federal agenciestoenforceTitle V1.

Thememo clarifiesthat four “ reasonableness’ factorsset forth
intheoriginal DOJguidanceinform the actions agencies, aswell
as recipients, must take to meet their Title VI obligations. The
factorsare:

* the number or proportion of peoplewho will be excluded from
thefederally funded program or activity absent effortsto remove
language barriers;

« the frequency of the recipients' contact with persons who
speak a particular language;

* the nature and importance of the services provided (i.e., LEP
accessismoreimportant in caseswhereadenial of servicewould
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have life-or-death or other seriousimplications); and

* theresources availableto implement LEP access. (Thememo
notes specifically that the cost of providing LEP access may be
factored into the determination of available resources.)

The memo requires agencies that have developed guidance
under the executive order to review their guidancefor (1) consis-
tency with thefour-point clarification above, (2) compliancewith
the Administrative Procedure Act, and (3) compliance with the
regquirement that significant regulatory actions be cleared by the
Office of Management and Budget.

Agencies, including those that have aready published guid-
ance documents, must make any revisions indicated by this re-
view and submit their guidanceto the public for comment. Com-
mentsreceived from the public may require additional revisions.
All revisionsmust be completed by Feb. 26, 2002, 120 days after
the release of the memo. Agencies that have not yet devel oped
guidance are required to submit guidanceto the DOJ by Dec. 26,
2001, 60 days after the date of the memo, and to collect public
comment and publish final regulations by Feb. 26, 2002.

SENATE COMMITTEE APPROVES PARTIAL FOOD STAMP RESTORATION —
The Senate Agriculture Committee hasvoted to restorefood stamp
eligibility to alarge proportion of the immigrants currently ex-
cluded from the program. Although the committee proposal falls
short of fully restoring assistance to all lawfully present immi-
grants, it would likely provide assi stance to about 60,000 children
and as many as 100,000 adults at a cost of about $1.3 hillion
dollarsover 10 years.

The restorations were proposed by Sen. Tom Harkin (D-1A),
chair of the Agriculture Committee, and were part of a$6.2 billion
dollar nutritiontitleof a$70billion dollar Farm Bill (S. 1628), which
passed the committee on November 14. Interestingly, theranking
member of the committee, Sen. Richard Lugar (R-IN), had pro-
posed an even larger nutrition title and alarger food stamp resto-
ration for immigrants. Sen. Lugar’s proposal would have pro-
vided $10 billion for nutrition and about $1.7 billion in additional
food stamp eligibility for legal immigrants. Sen. Lugar’sproposal
was defeated in the committee by a12-9 vote.

The Harkin proposal would make the following changes in
food stamp eligibility for “qualified” immigrants:

» Expand the work history exemption to permit assistance for
lawful permanent residentswho can claim credit for having worked
for 16 quartersinthe U.S. (either for their own work, for quarters
worked by their parents before they turned 18, or for work by the
LPR’s spouse). The current exemption requires 40 quarters of
work history.

» Expand the exemption for children so that it applies without
regard to when the child cameto the U.S. Currently, the exemp-
tion appliesonly to children who entered the U.S. before Aug. 22,
1996.

» Expand the exemption for disabled immigrants so that it ap-
plieswithout regard to when theimmigrant cametothe U.S. Cur-
rently, the exemption appliesonly to children who entered before
Aug. 22, 1996. Note that certain other provisions that limit the
participation of theseimmigrantswould remain in place.

» Expand the exemption that currently applies to refugees,
asylees, and others fleeing persecution, so that persons who
qualify for these exemptions will remain eligible even after the

seven-year period has expired.

The House has aready passed its version of the Farm Bill
(H.R. 4626), containing only $3.2 billion dollarsin nutrition im-
provements and no restorationsfor immigrants. The Senate and
Housebillsnow go to aconference committee, which will resolve
the differences between them. Most observersexpect afinal bill
to be negotiated and passed by Congress after Thanksgiving but
before Congress adjourns for the year.

HHS SEEKS COMMENTS ON TANF REAUTHORIZATION — The U.S. Dept.
of Health and Human Services (HHS) has published a notice so-
liciting comments on the upcoming reauthorization of theTempo-
rary Assistance for Needy Families (TANF) program. The re-
quest for comments supplements a series of regional meetingson
TANF reauthorization that the HHS has been conducting with
key state officialsand tribal leaders. Participationinthe regional
meetings is by invitation only. Advocates across the country
have protested their lack of access to the meetings. The request
for comments was issued in response to the protests.

TANF reauthorization provides an opportunity to advocate
for many important immigrant issues. Theseincludetherestora-
tion of TANF and other benefits denied to immigrants by the 1996
welfare law, improving access to English as a second language
training through TANF job training programs, and ensuring that
all facets of theTANF program, including theinitial assessment,
training, job placement and supportive services, are responsive
to the needs of limited English proficient participants.

The deadlinefor submitting commentsisNov. 30, 2001. NILC
will be devel oping proposed commentsto be distributed through
our email listsby mid-November.

66 Fed. Reg. 52,773 (Oct. 17, 2001).

Miscellaneous

NATIONAL IMMIGRATION FORUM SEEKS DIRECTOR FOR CENTER FOR
THE NEW AMERICAN COMMUNITY — The National Immigration Fo-
rum, one of the nation’sleading authorities onimmigration, seeks
an experienced director for itsnew project, the Center for the New
American Community. Thedirector isresponsiblefor overall de-
velopment, management, implementation, and eval uation of the
Center’swork, including planning, policy analysis, seeking and
securing funds, organizing an advisory council, and executing
project plans. The Forum seeksastrategic thinker with the ability
to plan, organize, and direct acomprehensive program. Required
skillsinclude personnel management, budget development, and
detailed knowledge of immigration issues. Candidates should
have aB.A. in public policy or arelated field (MPA a plus) and
seven-plusyears progressive management experience in anon-
profit, with at least five years having been related to immigrant
issues. Familiarity with federal, state, and local government poli-
ciesand programsispreferred. Excellent salary/benefits. Inter-
ested parties should send a cover letter, writing sample, three
professional references, resume, and confidential salary history
to: A. Harvey, 16421 EllipseTerrace, Bowie, MD 20716. Appli-
cants may also submit materials via e-mail
(info@forexcellence.com) or fax (202-544-1905). EOE/AA em-
ployer. Respond by close of business Monday, Nov. 26, 2001.
No callsplease.
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