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ATTORNEY GENERAL DESIGNATES EL SALVADOR FOR TPS —Duetothe
environmental disaster and substantial disruption of living con-
ditionsin El Salvador caused by earthquakesthat shook the coun-
try in January and February, Attorney General JohnAshcroft has
determined that El Salvador is “unable, temporarily, to handle
adequately the return” of its nationals. He has therefore desig-
nated El Salvador as a country whose nationals and residents
currently inthe United Statesare eligible for temporary protected
status.

TPSis granted to persons from countries that are designated
by the AG as experiencing ongoing armed conflict, environmen-
tal disaster, or certain other conditions that prevent those per-
sonsfromreturning. TPSallowsindividualsto remain and work
inthe U.S. during the period of TPS designation.

To obtain TPS, nationals of (and persons of no nationality
who last habitually resided in) El Salvador who have been “con-
tinuously physically present” in the United States since Mar. 9,
2001, and have“continuously resided” inthe U.S. since Feb. 13,
2001, must apply within the registration period that began on
Mar. 9, 2001, and ends on Sept. 9, 2002.

To be eligible for TPS, applicants must be admissible to the
U.S. (someinadmissibility grounds may bewaived). Individuals
who have been convicted inthe U.S. of either afelony or two or
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more misdemeanorsarenot eligible. Inaddition, individual ssub-
ject to certain criminal or security-related barsto asylum arealso
indigible.

Any Salvadoran national who hasaready applied for or plans
to apply for another immigration benefit may also apply for TPS.
A TPS application does not adversely affect any other immigra-
tion benefit.

Anindividua who is granted TPS during an initial period of
designation may register for any future extension of the TPS pro-
gram. Salvadoran nationals who do not file a TPS application
during the initia registration may be eligible to register during
any subsequent extension of the program if, at the time of the
initial registration period, the applicant:

1. wasanonimmigrant;

2. had been granted voluntary departure status or any relief
fromremoval;

3. had made an application for change of status, adjustment of
status, asylum, voluntary departure, or any relief from removal
that was pending or subject to further review or appeal;

4. was aparolee or had a pending request for parole; or

5. was a spouse or child of an individual eligible to be a TPS
registrant.

An applicant for lateinitial registration must register within 60
days of the expiration of termination of one of the conditions
described initems 1-5, above.
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To register for TPS, applicants must submit:

« an application for temporary protected status, Form 1-821,;

« supporting evidence under 8 C.F.R. section 244.9 (describing
evidence necessary to establish eligibility for TPS benefits, i.e.
proof of residence, employment records, pay stubs, school records,
etc.);

« an application for employment authorization, Form I-765;

« two identification photographs (1 %2" x 1¥2"); and

« for every applicant who is 14 years of ageor older, a$25 finger-
print fee.

While acomplete application must include the fingerprint fee
for every applicant who is 14 years of age or older, applicants
should not submit acompleted fingerprint card with the applica-
tion package. Upon receipt of the application, the INSwill mail an
appointment letter with instructions to appear for fingerprinting
at an INS-authorized application support center (ASC).

Applicants must submit a$50 fee with the TPS application. If
the applicant requests employment authorization, he or she must
submit a $100 fee with Form [-765. An applicant who does not
seek employment authorization need not submit the $100 fee but
must still submit the 1-765. A $25 fingerprint fee must also be
submitted for every applicant whois 14 yearsof ageor older. The
applicant may request afee waiver.

Completed formsand applicable fees must be submitted to the
INS service center with jurisdiction over theindividual’s place of
residence.

At least 60 days prior to the expiration of theinitial period of
designation on Sept. 9, 2002, the attorney general will review the
conditionsin El Salvador to determine whether the conditionsfor
designation of El Salvador under the TPS program continueto be
met. Notice of that determination, including the basis for the
determination, will be publishedin the Federal Register.

66 Fed. Reg. 14,214-16 (Mar. 9, 2001).

INS ISSUES THREE MEMOS IMPLEMENTING THE LIFE ACT — The Immi-
gration and Naturalization Service has issued three memos in-
structing INS field staff on how the Legal Immigration Family
Equity Act of 2000 (LIFE) affectsthe handling of casesthat arise
under sections 202 and 203 of the Nicaraguan Adjustment and
Central American Relief Act of 1997 (NACARA) and the Haitian
Refugee Immigration FairnessAct of 1998 (HRIFA). LIFE, which
former President Bill Clinton signed on Dec. 21, 2000, amends
NACARA section 202 (concerning adjustment of statusfor Nica-
raguans and Cubans) and HRIFA (concerning adjustment for
Haitians) by giving the attorney general authority to waive the
grounds of inadmissibility applying to persons who have previ-
ously been ordered deported and the ground applying to those
who enter the United States without inspection after having ac-
crued ayear of “unlawful presence.” Immigration and National-
ity Act 88 212(a)(9)(A) and (C). Thenew law also providesthat
reinstatement of removal under INA section 241(a)(5) does not
apply to immigrants who are applying for adjustment under
NACARA section 202 or HRIFA, and for immigrants who are
applying for suspension of deportation or specia rule cancella-
tion under NACARA section 203 (see “ Congress Passes ' LIFE’
Bill,” IMMIGRANTS' RIGHTS UPDATE, Dec. 27, 2000, p. 1.).

Two of theINS memos, both of which wereissued on Feb. 14,

2001, specifically concern NACARA section 202 adjustment and
HRIFA adjustment. The first memo discusses the practical ef-
fects of LIFE’s provisions with respect to reinstatement of re-
moval, as well as the availability of waivers for the grounds of
inadmissibility under INA sections212(a)(9)(A) (for having pre-
viously been removed) and (C) (for having reentered the U.S.
unlawfully after previously being ordered removed or being un-
lawfully present for morethan oneyear). The second memo lays
out procedures for how to handle the cases of personswho have
been issued orders of deportation or orders of removal. Thethird
memo, issued February 22, 2001, concerns suspension of depor-
tation and special rule cancellation under NACARA section 203.

Reinstatement of removal. The INA sreinstatement of removal
provision providesfor thereinstatement of removal orders against
persons whom the attorney general finds reentered the U.S. ille-
gally after either they were removed from the U.S. or they de-
parted voluntarily while under an order of removal. Under the
statute, the prior order of removal is reinstated fromits original
date and may not be reopened or reviewed. In light of LIFE's
amendments affecting applicantsfor adjustment under NACARA
section 202 and HRIFA, thefirst INSmemoinstructsfield staff to
review pending denials to determine whether they are based in
whole or part on INA section 241(a)(5). If apending denial is
based on that section, according to the memo, “the case should
be re-evaluated.”

Waivers of certain grounds of inadmissibility for NACARA § 202
and HRIFA cases. Similarly, officers are also directed to review
NACARA section 202 and HRIFA cases to determine whether
any pending denialsare based on INA section 212(a)(9)(A) or (C)
grounds of inadmissibility. The memo instructs INS officers to
reevaluate any such cases to determine whether a denial is still
warranted in light of LIFE, which provides that waivers of an
alien’sinadmissibility under INA sections 212(a)(9)(A) and (C)
may be granted to applicants for adjustment under NACARA
section 202 and HRIFA. The standards that INS officers are to
use in determining whether to grant waivers of these grounds of
inadmissibility are those “ utilized in granting consent to reapply
under INA Sections212(a)(9)(A)(iii) and (C)(ii),” accordingtothe
memo. The memo notesthat Congress made clear that NACARA
section 202 and HRIFA applicants may apply for waiversof INA
sections 212(a)(9)(A) and (C) whilepresentinthe U.S.

According to the memo, the standards utilized in granting con-
sent to reapply under INA sections212(a)(9)(A)(iii) and (C)(ii) are
generally the factors enumerated in precedent decisions such as
Matter of Tin, 141. & N. Dec. 371, 373-74 (Comm. 1971), Matter of
Carbajal, 171. & N. Dec. 272 (Comm. 1978), andMatter of Lee, 17
I.& N.Dec. 275 (Comm. 1978). Therefore, in determining whether
to grant waivers of inadmissibility to NACARA section 202 and
HRIFA applicants, officers should take thefollowing factorsinto
account (though the memo says that this list is “not all-inclu-
sive’):

1. Thelength of time the individual previously resided (or has
resided) intheU.S.

2. Theindividual’smoral character.

3. Theindividual’sresponsibilitiesto family membersresiding
intheU.S.

4. The likelihood that the individual will obtain lawful perma-
nent residence in the near future.
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5. Other hardships that could reasonably be foreseen.

According to the memo, “NACARA section 202 and HRIFA
applicants may apply for a waiver of any ground described in
INA 212(a)(9)(A) or (C) by filing aForm 1-601, Application for
Waiver of Ground of Excludability, with therequired fee.”

Motions to reopen. The memo providesthat aNACARA sec-
tion 202 or HRIFA applicant whose adjustment of status applica-
tion has been denied and who, asaresult of LIFE, isnow eligible
for adjustment, may file a motion to reopen the case before the
INS. Thememo providesthat aperson may fileif

« the INS has not issued the person a notice to appear, a notice
of referral to an immigration judge, or a notice of certification
placing theindividual in proceedingsbeforetheimmigration judge,
and

« the individual pays the filing fee for amotion to reopen or is
granted afeewaiver.

The memo also states that an individual who is eligible for
adjustment of status under NACARA section 202 or HRIFA but
who failed to apply for such adjustment by the statutory deadline
of Mar. 31, 2000, may seek to reopen removal proceedingsbefore
the immigration court or the Board of Immigration Appeals for
such purposes. He or she must file a motion to reopen on or
before June 19, 2001.

THE SEcoND MEMO: Procedures for persons who have been issued
orders of deportation or removal. Under the LIFEACct, individuals
who become eligiblefor adjustment, suspension, or cancellation
asaresult of LIFE's amendmentsto NACARA section 202 and
HRIFA are permitted to file one motion to reopen. They may do
so without regard to the normal time and number limitations on
such motions. The motion to reopen must be filed within 180
daysof the enactment of LIFE—i.e., (asnoted above) by June 19,
2001. Accordingly, the second memo provides instructions for
the processing of removableindividual swho, asaresult of LIFE,
() “weremadeeligiblefor adjustment of statusunder NACARA
section 202 or HRIFA and may seek a motion to reopen their
removal proceedingsin order to apply for adjustment,” or (2) “are
eligible to apply for adjustment of status as dependent appli-
cantsunder HRIFA.”

Individuals under final orders who became eligible for adjustment
of status under NACARA § 202 or HRIFA. The memo statesthat in
addition to meeting the general eligibility requirements, in order
to be granted a motion to reopen, individuals must demonstrate
that:

1. they failed to apply for adjustment under NACARA section
202 or HRIFA because either they

 were subject to an INA section 241(a)(5) reinstatement of re-
moval order, or

 were unable to obtain waivers of inadmissibility under INA
sections212(a)(9)(A) or (C) because of their presenceintheU.S;;
or

2. their application for adjustment under NACARA section 202
or HRIFA was denied on either of the above two bases.

With respect to executing final orders of deportation or re-
moval, the memo instructs, “If an alien who is under [such an
order] appears to be eligible to reopen his or her proceedings
pursuant to LIFE to apply for adjustment as either a principal
applicant or a dependant applicant, do not execute the deporta-
tion or removal order until June 19, 2001, or, if thealien hasfileda

motion to reopen, until adecision on the motion has been issued
by the Executive Office of Immigration Review.” If theindividual
isnot eligibleto have hisor her case reopened (i.e., because he or
sheisnot subject either to INA section 241(8)(5) or to 212(a)(9)(A)
or (C)) orisnot otherwise eligiblefor adjustment under NACARA
section 202 or HRIFA, aremoval or deportation order against him
or her may be executed before June 19, 2001.

Individuals eligible to apply for adjustment of status as dependent
applicants under HRIFA. The second memo also instructsthat if an
individual is eligible to apply for adjustment under HRIFA as a
dependent applicant, but has not yet applied, INS officers must
defer any removal action for 60 days and instruct the individual
to file the application for adjustment within that period. If the
individual does not apply for adjustment within 60 days of being
advised, officers may initiate or resume proceedings against the
individual.

Mandatory detention. Consistent with earlier guidance on
NACARA and HRIFA, the memo states that Nicaraguans, Cu-
bans, and Haitians subject to mandatory detention shall not be
released from custody. The memo provides that officers may
consider discretionary custody determinationsfor individual swho
may beeligibleunder NACARA or HRIFA.

THE THIRD MEMO: Application of LIFE provisions to NACARA 203
suspension and cancellation beneficiaries. The third memo con-
cerns applicants for suspension or special rule cancellation un-
der NACARA section 203. the LIFE amendments provide that
the reinstatement statute does not bar individuals from applying
for thisrelief. Thememoinstructs asylum officersthat they may
now process NACARA section 203 applications for individuals
who reentered the U.S. illegally after having received final orders
of deportation, exclusion, or removal. If the applicant appears
eligible for suspension or special rule cancellation, the applica-
tion should be granted. If the applicant does not appear eligible
for relief under NACARA, the asylum officer should refer the
application to the immigration court, unless the applicant has a
pending asylum application under the settlement in American
Baptist Churchesv. Thornburgh, 760 F. Supp. 796 (N.D.Cal. 1991)
(ABC). The latter cases should be held in abeyance pending
further guidance regarding whether reinstatement may apply to
ABC cases.

The memo explains that immigrants who are granted suspen-
sion or cancellation under NACARA section 203 may also apply
for asylum, even if they would otherwise be subject to the rein-
statement statute, because of the LIFE amendments. However, it
is the position of the INS that immigrants who are not granted
NACARA relief who are subject to reinstatement may not apply
for asylum. Thus, the memo instructs that in cases where an
applicant isdenied relief under NACARA section 203 and hasa
non-ABC pending asylum case, the asylum case should be ad-
ministratively closed for referral to theimmigration court along
withthe NACARA case.

INS GRANTS ASYLUM TO AUTISTIC TEN-YEAR-OLD —In acaseof first
impression, the Chicago Asylum Unit of the Immigration and
Naturalization Service has granted asylum to a ten-year-old au-
tistic boy from Pakistan. The boy’s mother alleged that the boy
had been tortured in Pakistan and would face similar treatment if
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returned there.

To obtain asylum, individuals must prove that they have suf-
fered persecution in the past or that they have a well-founded
fear of persecution due to one or more of five grounds. These
groundsinclude: race, national origin, religion, political opinion,
or membership in aparticular social group. The INS granted the
boy asylum on the basis of his membership in aparticular social
group. The boy’s case appears to be the first favorable asylum
decision issued on the basis of a person having a disability.

The boy wearsahelmet and mittensin order to protect himself
from hurting himself. His behavior isamanifestation of his au-
tism. Intheasylum application shefiled on the boy’s behalf, his
mother claims that his autism is so misunderstood that the boy
will be persecuted if he returns to Pakistan. The boy’s relatives
believe that the boy is possessed by evil spirits and cursed by
Allah. In order to cure him, hisrelatives compelled him to drink
dirty water and forced him to undergo dangerous and degrading
treatments. According to his mother, if the boy is sent back to
Pakistan, hewill belocked up in acage.

Asylum cases such as this one, which are granted by an INS
asylum unit, are not published and are not precedent setting.

Litigation

9TH CIRCUIT OVERTURNS PREMATURE APPLICATION OF “STOP-TIME
RULE” — An immigration judge who applied the “ stop-time rule”
contained in the Illegal Immigration Reform and Immigrant Re-
sponsibility Act of 1996 (IIRIRA) four days before the rule took
effect onApr. 1, 1997, misapplied thelaw, the Ninth Circuit Court
of Appeals hasruled. Inahearing held on Mar. 28, 1997, the 1J
denied the applications for suspension of deportation of aMexi-
can national and her two daughters, ruling that they had failed to
satisfy the IIRIRA’s new continuous physical presence require-
ment (the stop-time rule). The Ninth Circuit held that the since
the lIJmisapplied thelaw, the Board of ImmigrationAppealserred
by not reversing the 1J's decision.

Prior tothelIRIRA, individualswereeligiblefor suspension of
deportation, aform of relief from deportation, if they could show
(1) that they had seven years of continuous physical presencein
the United States, (2) that they were of good moral character, and
(3) that their deportation would result in extreme hardship either
to them or to animmediate family member whowasaU.S. citizen
or lawful permanent resident. ThellRIRA eliminated suspension
of deportation and replaced it with aform of relief called cancella
tion of removal. Theédligibility requirementsfor cancellation of
removal are more onerous than those for suspension of deporta-
tion.

The IIRIRA’s modification of the continuous physical pres-
ence requirement—viathe stop-timerule—isoneway inwhichit
has become harder to qualify for relief from deportation. Prior to
the IIRIRA, individuals could accrue time towards the seven-
year requirement until they applied for suspension of deporta-
tion; commencement of deportation proceedings had no effect
on their ability to accrue continuous physical presence. Under
thelIRIRA's stop-timerule, however, accrual of continuous physi-
cal presence ceases when deportation proceedings begin.

The petitionersinthiscase, al of whom entered the U.S. with-

out inspection on Dec. 9, 1989, were served with Ordersto Show
Cause and placed in deportation proceedings on Oct. 17, 1996.
They appeared before an immigration judge on Dec. 20, 1996, at
which time they declared their intent to file for suspension of
deportation. Their hearingwasheld on Mar. 28, 1997. When the
BIA summarily affirmed thelJ sdenial of suspension to the peti-
tioners, they appealed to the Ninth Circuit.

On appeal, the government argued that even if the 1J misap-
plied the stop-time rule, the error was harmless because the INS
would have appealed any decision granting suspension to the
petitioners and any decision made on appeal would have been
subject to the stop-time rule.

TheNinth Circuit held, however, that it wasimpossibleto know
whether the INS would have appeal ed the case, and it dismissed
the government’s argument as conjecture. Relying on Astrerov.
INS, 104 F.3d 264 (9th Cir. 1996), the court held that the stop-time
rule could not be applied before its effective date. It also noted
that adopting the government’s argument would leave the peti-
tioners without aremedy for the IJs error. Individuals must re-
ceive ahearing under thelaw that applied to them at thetimethat
their original hearingswere held, the court said. To do otherwise
would be inconsistent with the due process guarantees afforded
aliens in deportation proceedings.

Cruzv. INS No. 99-70754 (9th Cir. Feb. 27, 2001).

9TH CIRCUIT OVERTURNS ASYLUM DENIAL BASED ON LACK OF
AUTHENTICATED DOCUMENTS — In aper curiam decision, the Ninth
Circuit Court of Appeals has reversed and remanded an asylum
denial that was based on the fact that the government documents
the asylum applicant presented as evidence that he had been
persecuted were not authenticated by an officer of the United
States Foreign Service. The court ruled that because consular
certification is not the sole means of authenticating documents
that are offered as corroborating evidencein animmigration pro-
ceeding, the immigration judge and the Board of Immigration
Appealserred when they excluded from evidence official records
that lacked such certification.

The petitioner in the case, a national of Bangladesh named
Duke Khan, claims that he was persecuted in his home country
on account of his political opinion. According to Khan, he was
arrested four times, thefirst arrest |eading to a seven-month con-
finement, during which he was severely beaten. At hishearing,
Khan attempted to introduce official records documenting his
arrest and detention. However, the 1Jrefused to admit them be-
cause they had not been properly authenticated pursuant to 8
C.F.R. section 287.6(b). That regulation requiresthat aU.S. For-
eign Service officer have certified as authentic aforeign official
record that isoffered as corroborating evidencein animmigration
proceeding. Having excluded from evidence the documents Khan
offered, the | Jdenied Khan’s asylum application, based in part on
a lack of corroborating evidence in support of his claims. In
denying Khan'sappesl, the BI A adopted the | J sreasoning, where-
upon Khan appeal ed to the Ninth Circuit.

Relying on case precedent, the Ninth Circuit held that while 8
C.ER. section 287.6(b) providesfor one method of authenticating
documents, documents may be authenticated by any “recognized
procedure,” including any of those provided for in the Federal
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Rules of Civil Procedure. According to the court, “ The proce-
durespecifiedin‘8 C.FR. § 287.6 providesone, but not the exclu-
sive, method’ for authenticating documents. Iran v. INS, 656 F.2d
469, 472 n.8 (9th Cir. 1981); Hoonsilapav. INS 575 F.2d 735, 738
(9th Cir. 1978).” Sincethe excluded recordswould have corrobo-
rated Khan's testimony and the denia of his application was
based in part on alack of corroborating evidence, the appellate
court reversed the denial and remanded the case.

Khanv. INS No. 99-71062 (9th Cir. Jan. 26, 2001).

5TH CIRCUIT HOLDS THAT TEXAS FELONY DWI IS NOT A CRIME OF
VIOLENCE — In an important victory for immigrants, their advo-
cates, and for public defenders, the Fifth Circuit Court of Appeals
has held that violating the Texasfel ony driving whileintoxicated
(DWI) statuteisnot acrime of violence. Hence, afelony DWI in
Texasisnot an “aggravated felony,” which can trigger a substan-
tial increase in the prison sentence of a person who is convicted
of being in the United States unlawfully after having been re-
moved fromthe U.S.

The case, U.S v. Chapa-Gar za, consolidates the cases of five
defendants who violated the Texas felony DWI statute. The
statute providesthat if a person has been convicted of two Class
B misdemeanor DWIs, any conviction for asubsequent DWI isa
third degree felony. All the defendants also pled guilty to being
inthe U.S. unlawfully after having beenremoved fromtheU.S. A
person convicted of thisoffenseis sentenced under United States
Sentencing Guideline (U.S.S.G.) section 2L1.2, which provides
that this violation carries a base offense level of 8, with an in-
crease of 16 offense levelsif the person’sremoval from the U.S.
was preceded by a conviction for an aggravated felony.

Under 8 U.S.C. section 1101(a)(43), an “aggravated felony” is
acrimeof violencefor which theterm of imprisonment isat least
oneyear. |fTexasfelony DWI wereheldto beacrimeof violence,
conviction of it would be conviction of an aggravated felony,
thus triggering the enhanced sentence under the U.S.S.G. Inthe
case of each of the five appellants, the district courts had applied
guideline2L. 1.2's 16-level increase, finding that Texasfelony DWI
wasacrimeof violenceasdefinedin 18 U.S.C. section 16(b). This
section provides that a crime of violence is “any other offense
that isafelony and that, by its nature, involves asubstantial risk
that physical force against the person or property of another may
be used in the course of committing the offense.” In their ap-
peals, the appellants argued that Texas felony DWI does not fit
thisdefinition.

The government urged the Fifth Circuit to interpret 18 U.S.C.
section 16(b) the same way that the Seventh Circuit Court of
Appealsinterpreted U.S.S.G section 4B1.2(a)(2) inU.S. v. Ruth-
erford, 54 F.3d 370 (7th Cir. 1995). Under section 4B1.2(a)(2), a
crimeof violenceisany crimethat involves** pure recklessness,’
i.e. a conscious disregard of a substantial risk of injury to oth-
ers.” Comparing the language in 18 U.S.C. section 16(b) and
guideline4B1.2(a)(2), the Fifth Circuit found that the language of
guideline4B1.2(a)(2) isbroader than that of section 16(b).

The court noted that, effective Nov. 1, 1989, the definition of
“crimeof violence” inguideline4B1.2(a)(2) “was changed froma
reference to section 16(b)” to the definition that now appearsin
the guideline. According to the court, “This change counsels

against interpreting section 16(b) and guideline 4B1.2(a)(2) the
sameway.”

Furthermore, the court held, the“ substantial risk that physical
force. .. may beused” language of section 16(b) “refersonly to
those offenses in which thereis a substantial likelihood that the
perpetrator will intentionally employ physical force. The crite-
rion that the defendant use physical force against the person or
property of another ismost reasonably read to refer to intentional
conduct, not an accidental, unintended event.” The court found
further support for thisdistinctioninUnited Satesv. Parson, 955
F.2d 858 (3d Cir. 1992).

The Parson court contrasted section 16(b) with guideline
4B1.2(a)(2) and found that whereas section 16(b) coversfelonies
that, by their nature, involve a substantial risk that force may be
used, the post—Nov. 1, 1989, sentencing guideline more broadly
covers conduct that poses a serious risk of injury. The court
found significant the difference in phrasing of the two different
provisions. The definition in the sentencing guideline could in-
clude unintentional recklessbehavior, whilethe definitionin sec-
tion 16(b) requiresintentional acts of physical force.

Consistent with this reading of the statute, the Fifth Circuit
also found that section 16(b) requires that, for an offenseto be a
crime of violence, physical force must have been applied in the
course of committing the offense. It distinguished this require-
ment from that in guideline 4B1.2(a)(2), which simply requires
that the offender’ saction result in physical injury to another party.
Though acollision caused by an intoxicated driver may result in
injury to avictim, the court reasoned, generally such adriver has
not intentionally used force against the victim. Intoxicated driv-
ers almost never intentionally use force against their victims;
rather, a person commits Texas felony DWI when, after having
been convicted twice previously of driving whileintoxicated, he
or she begins operating a vehicle while intoxicated. Since the
elements of Texas felony DWI do not match those of “acrime of
violence” under section 16(b), the Fifth Circuit held that Texas
felony DWI isnot acrime of violence.

U.S v. Chapa-Garza, No. 99-51199 (5th Cir. Mar. 1, 2001).

SETTLEMENT OF CHALLENGE TO INS CIVIL DOCUMENT FRAUD PROCE-
DURES GIVEN FINAL APPROVAL — The U.S. District Court for the
Western District of Washington has granted final approval of the
settlement in Walters v. Reno, a class action lawsuit that chal-
lenged the forms and procedures used by the Immigration and
Naturalization Serviceto implement the civil document fraud pro-
visions of section 274C of the Immigration and Nationality Act.
The approval means that the settlement is now in effect (for de-
tails, see “ Settlement Reached in Civil Document Fraud Litiga-
tion,” IMMIGRANTS' RIGHTS UPDATE, Dec. 27, 2000, p. 8).

Under the settlement, the INS can use revised and improved
formsand proceduresto bring civil document fraud charges. The
INS must vacate the civil document fraud final orders that were
issued against class members—who are noncitizenswho waived
or did not timely request a hearing during the 1990s. The agency
hasuntil Aug. 21, 2001, to compl ete the vacating of those orders.
The settlement providesthat the INSwill not recharge class mem-
bersfor the conduct that was the basis for the original document
fraud charges.
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OncethelNScertifiesthat it has completed vacating the docu-
ment fraud final ordersof classmembers, classmemberswill have
atwo-year period to request that the INS join in motions to re-
open or remand any deportation proceedings that were affected,
in whole or part, by the fact that the class member had been
issued a document fraud final order. The INS must join in such
motions, as long as the class member is now eligible for some
relief, or is seeking to contest deportability.

Copies of the complete settlement, and further information
about the case, may be obtained from NILC and arealso available
at NILC'swebsite (www.nilc.org).

Waltersv. Reno, No. C94-1204C (W.D.Wash. Feb. 22, 2001).

DISTRICT COURT PERMANENTLY ENJOINS INS ADMINISTRATIVE DENATU-
RALIZATION —The U.S. District Court for the Western District of
Washington has issued a nationwide permanent injunction of
theregulations of the Immigration and Naturalization Service that
purport to authorize the agency to reopen naturalization cases
and revoke citizenship. The ruling follows last year’s ruling of
the U.S. Court of Appealsfor the Ninth Circuit, which upheld the
district court’s preliminary injunctionin this case, finding that the
INS has no authority to denaturalize. Gorbach v. Reno, 219 F.3d
1087 (9" Cir. 2000) (en banc) (see “9th Circuit Upholds Challenge
to INS Administrative Denaturalization Procedure,” IMMIGRANTS'

RIGHTS UPDATE, Aug. 31, 2000, p. 9). The Ninth Circuit’s deci-
sion establishesthat, once citizenship has been conferred through
naturalization, it may be revoked by the government only by
means of aformal proceeding in federal court.

The district court’s permanent injunction requires the INS to
reinstate and return certificates of citizenship to the naturalized
citizenswho lost their citizenship asaresult of the administrative
denaturalization procedure before it was preliminarily enjoined
by thedistrict courtin 1998. Theinjunction also requirestheINS
to send notice of the permanent injunction of administrative de-
naturalization to the several thousand naturalized citizens who
previously were served with notices of intent to revoke citizen-
ship.

Counsel for the plaintiffsinclude the law firm of Hogan and
Hartson, Washington, DC; the law firm of Perkins Coie, Seattle,
WA; attorney Rabert Gibbs, Seattle, WA; attorney Daniel Levy,
LosAngeles, CA, and NILC. Also of counsel arethe Immigrant
L egal Resource Center and One-Stop Immigration and Education
Center, Inc. Gorbach, et al. v. Reno, et al .,

No. C98-0278R (W.D.Wash. Feb. 14, 2001).

Employment Issues

VIRGINIA COURT RULES UNDOCUMENTED WORKER NOT ELIGIBLE FOR
WORKERS’ COMP — The Virginia Court of Appeals has held that a
worker who was undocumented when he was injured on the job
inAugust 1998 was not an “employee” as defined by Virginia's
Workers CompensationAct and thereforeisineligiblefor work-
ers’ compensation benefits. In reaching its decision, the court
followed the Virginia Supreme Court’s decision in Granados V.
Wndson Dev. Corp., 257 Va. 103, 509 S.E.2d 290 (1999). That

decision held that an undocumented worker is not an employee
for purposes of the state’'s workers' compensation act because
“under the Immigration Reform and Control Act of 1986, anillegal
alien cannot be employed lawfully inthe United States.” There-
fore, according to the Granados decision, the “purported con-
tract of hire” of any alien unlawfully employedintheU.S.is"void
and unenforceable.”

Subsequent to the Granados decision, theVirginialegislature
amended theworkers' compensation act to clarify that “ employee’
means“ every person, including aliensand minors, in the service
of another under any contract of hire. . . whether lawfully or un-
lawfully employed.” Thisamendment waseffectiveApr. 19, 2000.
The court in Rios held that the Granados decision was control-
ling sincethe petitioner, Mr. Rios, wasinjured before the amend-
ment took effect. Furthermore, the court stated that it could not
givethe amendment retroactive effect unlesstheVirginiaSupreme
Court declared that the amendment wasintended as alegislative
interpretation of the original act.

The court rejected Rios' sargument that hisemployment at the
time of hisinjury waslawful because hewaseither aU.S. citizen
or alawful permanent resident by virtue of hismarriagetoaU.S.
citizen. Thecourt found that Rios continued to be undocumented
until the Immigration and Naturalization Service approved anim-
migration petition filed by hiswife on hisbehalf. The court also
rebuffed Rios' s argument that the denial to him of workers' com-
pensation benefits violated his constitutional right to equal pro-
tection under the law. The benefits were denied, the court held,
because Riosfailed to meet hisburden of establishing that he met
thelaw’sdefinition of “employee.”

Rios v. Ryan Inc. Central and Reliance National Indemnity
Company, 2001 Va.App. LEXIS99 (March 6, 2001).

107™ CONGRESS VOTES TO KILL ERGONOMICS STANDARD FOR
WORKERS — Despite over ten years of studies and reports on the
need for strong workplace ergonomics standardsthat would help
prevent the crippling effects of repetitive stress injuries, Con-
gress has voted down the ergonomics regulations that were is-
sued under the Clinton administration late last year. The U.S.
House of Representatives voted 223-206 to repeal the regula-
tions, while the vote in the Senate was 56-44.

The Occupational Safety and Health Administration’s final
rule on ergonomics, 29 C.F.R. section 1910.900, was published on
Nov. 14, 2000; Congressrepeded theruleon Mar. 7, 2001. Repeti-
tive stress injuries often result in life-long disabilities, and they
occur especially in industries whose workers are disproportion-
ately immigrants—workplaces such as garment shops, and meat-
packing and poultry plants.

FEDERAL GUIDANCE SHOULD ASSIST WORKERS WITH DISABILITIES —
The Equal Employment Opportunity Commission (EEOC) has
published guidelines setting forth the responsibilities temporary
employment agencies have under the Americans with Disabili-
tiesAct of 1990 (ADA) when they place aworker whoisdisabled
with another employer. Asthe number of individual s obtaining
work through temporary employment agencies or other staffing
firms increases, the EEOC wants to clarify that these agencies
can also be liable under the ADA.
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The document, entitled “ Enforcement Guidance: Application
of the ADA to Contingent Workers Placed by Temporary Agen-
ciesand Other Staffing Firms,” can be found onthe EEOC’sweb
site at www.eeeoc.gov/docs/guidance-contingent.html.

IMMIGRANTS’ AND WORKERS' RIGHTS TRAININGS SLATED — In the
coming months, the National Immigration Law Center will be con-
ducting a series of trainings on the rights of immigrant workers.
Topicsto be covered include:

* Discriminationin theworkplace

» Workplace protections: wage and hour, health and safety

 Immigration and Naturalization Service worksite enforcement
issues

» Document fraud

« Social Security Administration “no match” letters

* New “T” and “U” visas

» Workplace problems faced by low-wage immigrant and refu-
geeworkers

Training sessions are scheduled for Los Angeles (April 27),
Chicago (May 11), New York (May 18), and Miami (June 14 and
15). Individuals interested in attending these trainings should
contact Mike Mufioz, NIL C trainings coordinator, at 213-639-3900,
ext. 110.

Immigrants & Welfare Update

“HEALTHY SOLUTIONS” INITIATIVE LAUNCHED, BIPARTISAN
PROPOSALS TO RESTORE BENEFITS INTRODUCED — Marking the
launch of “Healthy Solutions for America’s Hardworking Fami-
lies,” abipartisan group of lawmakersrecently introduced aslate
of hills intended to continue the restoration of benefits cut off
fromimmigrants by the 1996 welfarelaw. Theinitiative encom-
passes three legidlative proposals that address access to health
care, nutrition, and domestic violence victims' accessto crucial
safety net programs. Immigrants’ rights advocates believe that
grouping the bills under a single banner will focus attention on
immigrants as new Americans who contribute greatly to the
nation’s prosperity and who therefore deserve the same basic
health and nutrition services as others.

“Healthy Solutionsfor America’ sHardworking Families’ ad-
dresses some of the most egregious barriers to immigrants' ac-
cess to the safety net: those that deny federal health care to
certain lawfully present children and pregnant women; those that
deny food stampsto many qualified immigrant families; and those
that deny the services that domestic violence victims need to
recover from the abuse they have suffered.

The package of billswill includethefollowing:

Immigrant Children’s Health Improvement Act of 2001. f passed,
the Immigrant Children’s Health Improvement Act would allow
states the option of extending health care coverage to pregnant
women and children under Medicaid and/or the State Children’s
Health Insurance Program (SCHIP). The Senate bill, S. 582, is
sponsored by Senators Bob Graham (D-FL) and John McCain (R-
AZ). SenatorsLincoln Chafee (R-RI), Sue Callins (R-ME), James
Jeffords (R-VT), Paul Wellstone (D-MN), Dianne Feinstein (D-

CA), Edward Kennedy (D-MA), and Patty Murray (D-WA) have
signed on asoriginal cosponsors. Theidentical House bill, H.R.
1143, has been introduced by Reps. Lincoln Diaz-Balart (R-FL)
and Henry Waxman (D-CA). The bill is cosponsored by Reps.
Mark Foley (R-FL), Ben Gillman (R-NY), Gene Green (D-TX), Luis
Gutierrez (D-IL), Peter King (R-NY), Sander Levin (D-MI), Robert
Menendez (D-NJ), ConnieMorella(R-MD), Ciro Rodriguez (D-
TX), lleanaRos-L ehtinen (R-FL), and L ucille Roybal-Allard (D-
CA).

Nutrition Assistance for Working Families and Seniors Act. The
NutritionAssistance for Working Familiesand SeniorsAct would
restore food stamp eligibility to al lawfully present immigrants
and make a number of other improvements in the Food Stamp
Program. The Senate bill, S. 583, has been introduced by Sena-
tors Kennedy, Jeffords, and Chafee. A companion House bill is
also in the works and should be introduced shortly.

Women Immigrants’ Safe Harbor Act (WISH). \\/1 SH would elimi-
nate barriersrestricting lawfully present immigrant women who
arevictimsof domestic violencefrom participatingin crucial safety
net programs, including Medicaid, food stamps, Temporary As-
sistancefor Needy Families, and Supplemental Security Income.
Althoughthe detail sare still being worked out, Reps. Sandy Levin
(D-MI) and Connie Morella (R-MD) are planning to introduce
thislegidlation in the very near future.

The proposed changes do not fully address the problems
brought about by the restrictions onimmigrants' accessto safety
net services, but they do move the nation closer to fairnessand a
sensible policy.

Immigrants’ rights advocates from key states are planning a
number of eventsin the coming days and weeksto highlight the
introduction of these important bills. In addition, the rollout of
the legislation coincided with the release of a report on immi-
grants wellbeing from the Urban I nstitute, aWashington, D.C.—
based policy research institute. The report contains findings
that children in immigrant families are less able to meet basic
needs such as food, housing, and health care than their counter-
parts in native-born households. The study verifies what immi-
grants' rights advocates have been contending for years: that
the 1996 legislation has had a profoundly negative impact on the
health of immigrantsand their families.

In addition, arecent report by the Kaiser Commission rebuts
the assertion made by some anti-immigration groups that immi-
gration is responsible for the rise in the rate of the uninsured in
recent years. In fact, the report finds that the exact opposite is
true: although immigrants are more likely to be uninsured than
the general population, the largest growth in the uninsured in
recent years has occurred among native-born citizens.

Hopesfor passage of benefits restoration legislation thisyear
have been buoyed by recent expressions of renewed support
from the National Conference of State Legislatures (NCSL) and
new support from the National Governor’s Association (NGA).
The NGA voted to incorporate a provision giving states the op-
tionto provide Medicaid and SCHIPto all lawfully present immi-
grantsand pregnant womenin their winter policy statement. The
vote represents the first instance in four years that the NGA has
officially supported benefitsrestoration for immigrants. TheNCSL
has included immigrant benefits restoration among its FY 2002
budget priorities.
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