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AG’S PRECEDENT DECISION DENIES HAITIAN’S RELEASE ON BOND BASED
ON GENERALIZED NATIONAL SECURITY CONCERNS — Attorney Gen-
eral John Ashcroft has invoked his authority to reverse a d
sion of the Board of Immigration Appeals ordering the releas
an 18-year-old Haitian asylum applicant on a $2,500 bond.
attorney general based his extraordinary decision principally
general national security concerns unrelated to the specific
tors in the respondent’s case.

The respondent in this case, David Joseph, fled Haiti al
with 216 other Haitians who arrived in Miami on Oct. 29, 2002.
it reached Key Biscayne, the boat Joseph was in ran agroun
many of its occupants jumped into the sea and swam toward
shore. When they reached land, many of them attempted tg
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the opinion whether Joseph was among those who swam to §
and ran from authorities. Nevertheless, he was detained.
Joseph filed for asylum and sought to be released from de
tion on bond. The Immigration and Naturalization Service (n
the Dept. of Homeland Security, or DHS) objected to his be
edieleased on bond, arguing that releasing him “would stimu
e dlrther surges of such illegal immigration by sea and threg
THmportant national security interests.” The immigration jud
ogranted Joseph’s release on a $2,500 bond, and the INS app
fatm the BIA. In a per curiam decision (i.e., a short decision mad
a panel of BIA members and not authored by an individual pé
ongember), the BIA concluded that, “absent contrary direction fr
Aghe Attorney General,” the broad national security interests
] araked by the INS were not appropriate considerations for
S therposes of determining release on bond.
flee Following that decision, Asa Hutchinson, undersecretary

authorities who were attempting to detain them. Itis unclear f

oritne Border and Transportation Security Dept. under the ne
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structured DHS, referred the case to the attorney general. Ip thens arriving by sea already sent a message that individuals would
referral he noted that pursuant to regulations, the BIA decisidpe detained during the pendency or their removal hearings| (In
ordering Joseph’s release would be automatically stayed. In adev. 2002, the Dept. of Justice exercised its discretion to apply
dition, he asked that the attorney general stay the adjudication@fpedited removal to individuals who arrive in the U.S. by sea
all other bond requests from individuals who arrived in the U.S~vho cannot prove that they have lived continuously in the U.S.
by boat with Joseph on the same day. The attorney genefal two years. See “INS Expands Expedited Removal to Haitjans
opted to review the case and now has issued a precedent|déakiving by Sea,” MMIGRANTS’ RIGHTS UPDATE, Nov. 22, 2002,
sion. p. 2). Joseph had argued that the new expedited removal policy
The attorney general’s opinion notes that under section 236(ajould send the message that future arrivals by sea would bé met
of the Immigration and Nationality Act, he has wide discretiorwith prolonged detention. However, the attorney general|re-
over detentions of non—-U.S. citizens and their release from cusponded by saying that because the new policy did not apply to
tody. The opinion finds that neither the statute nor the regulaarolees or those arriving by other means, it was “not airtight.”
tions give respondents any right to release on bond, but rathdtpreover, any releases from custody would undercut the mes-
“the statute merely gives the Attorney General the authority teage provided by the implementation of the new policy.
grant bondf he concludes, in the exercise of broad discretipn, Joseph had also argued that denial of his release violates due
that the alien’s release on bond is warranted” (emphasis in ofigirocess. He cited several appellate court decisions that had found
nal). The opinion departs from a long-established approagh tNA sec. 236(c), another section of the detention statute, uncon-
custody and bond determinations. It does not discuss or evstitutional. However, the attorney general pointed out that while
cite Matter of Patel 15 I. & N. Dec. 666 (1976), the precedenta number of decisions had struck down mandatory detention
decision in which the BIA found that release on bond is approprprovisions as unconstitutional, those decisions were decided on
ate except where a respondent presents a flight risk or a dangebahalf of lawful permanent residents. (For more on these deci-
the community. Rather than considering whether Joseph, as sions, see “3d and 9th Circuits Hold Mandatory Detention Provi-
individual, posed a risk of flight or a danger to the community, theion Unconstitutional,”IRU, Feb. 28, 2002, p. 11. However, these
splecisions were recently reversed by the U.S. Supreme Court} See
S-
theue.) In contrast, Joseph is a non-U.S. citizen and would enjoy
as a whole their increased migration presents a national sequnity such due process rights. On this basis the attorney general
lizefected Joseph’s claim to a right to an individualized bond hear-
ing. The attorney general also dismissed Joseph’s internatjonal
In the opinion, the attorney general asserts that he did colaw arguments by declaring that such legal instruments are [only
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found nothing that would warrant his release on bond when pal- Inre D-J5 23 1. & N. Dec. 572 (A.G. 2003)
anced against the “compelling factors that militate against such
release in the case of undocumented aliens attempting illegal en-
try into the United States” under the circumstances presentgd BHS SECRETARY EXTENDS TPS FOR HONDURANS AND NICARAGUANS
the recent influx of Haitians. However, the only individualizedANOTHER 18 MONTHS AND AUTOMATICALLY EXTENDS THEIR WORK
consideration discussed in the opinion is the attorney generaRJTHORIZATION — The secretary of Homeland Security has pub-
finding that Joseph had not demonstrated that h@atasnong | lished notices in the Federal Register extending the designation
the individuals who jumped off the boat and swam ashore in asf Honduras and Nicaragua as countries whose nationalg and
effort to evade apprehension, thereby placing the evidentiargsidents currently in the United States qualify for tempornary
burden on Joseph. Therefore, the attorney general deniptbtected status (TPS). The designations, which had been due
Joseph’s release from custody because he could not prove tt@éxpire on July 5, 2003, will be in effect until Jan. 5, 2005. The
he was not a flight risk. notices also automatically extend the validity of employment|au-
However, the decision clearly is based on the attorney generatisorization documents (EADSs) issued under the Honduran|and
assessment of national security concerns. The government Aearaguan TPS program until Dec. 5, 2003.
serted that the increasing number of boats arriving in the U.S. TPS is granted to persons from countries that are designated
from Haiti and other parts of the Caribbean have heavily taxed thimy the attorney general as experiencing armed conflict, environ-
U.S. Coast Guard. According to the attorney general’s logi¢, ihental disaster, or certain other conditions that prevent those
Joseph and others were freed from detention, their release woplelsons from returning. TPS allows individuals to remain and
signal to other Haitians that they should attempt similar journeysork in the U.S. during the period of TPS designation. The attor-
to the U.S. Their arrival would continue to divert the U.S. Coagtey general first made the current TPS designations for Hopdu-
Guard from responding to other national security concerns| has and Nicaragua in Jan. 1999, in the wake of the devastation
addition, the attorney general cited State Dept. declarations [stakused by Hurricane Mitch. The authority to make this designa-
ing that it had noticed an increase in the use of Haiti as a stggitign was transferred to the secretary of Homeland Security as
point for migration by other third country nationals such as Pabpart of the legislation creating that department, and the secretary
estinians and Pakistanis. has now decided to extend the designations for Hondurag and
The attorney general also considered and rejected the BlASicaragua for a further eighteen months. The current notices
suggestion that a new policy imposing expedited removal on peregarding the extension state that “[a]lthough there has been
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significant progress in reconstruction efforts, recent drought
well as flooding from Hurricane Michelle in 2001 have added
the humanitarian, economic, and social problems initially brou
on by Hurricane Mitch in 1998.”

To register for the extension, nationals of Honduras and N
ragua (and individuals of no nationality who last habitually
sided in those countries) previously granted TPS must apply
it during the registration period that began on May 5, 2003,
ends on July 7, 2003. Such persons need only file Form I-
Application for Temporary Protected Status (without the fili
fee), Form I-765, Application for Employment Authorization, arf
two identification photographs (1¥2” x 1%."). Applicants wh
seek work authorization under the extension must submit the §
filing fee or a fee waiver request with the Form 1-765; those W
do not need work authorization must still submit Form 1-765,
without the fee. Applicants who previously registered for T
and were fingerprinted do not need to be refingerprinted an
not need to submit the $50 fingerprinting fee. Prior registra
who were not previously fingerprinted because they were ur
14 years of age but who now must be fingerprinted also must
this fee.

Late initial registration is also available under the extensi
In order to apply, an applicant must:

* be a national of Honduras or Nicaragua (or a person wit
nationality who last habitually resided in either of those two co
tries);

* have been continuously physically present in the U.S. si
Jan. 5, 1999;

 have continuously resided in the U.S. since Dec. 30, 19
and

 be admissible as an immigrant, except as otherwise prov,

under Immigration and Nationality Act sec. 244(c)(2)(A), and not The members who were asked to leave the BIA were N

ineligible under INA sec. 244(c)(2)(B).

Each applicant for late initial registration must also be abl¢
show that, during the registration period beginning Jan. 5, 14
and ending Aug. 20, 1999, he or she:

e was a nonimmigrant or had been granted voluntary de
ture status or any relief from removal,

* had an application for change of status, adjustment of
tus, asylum, voluntary departure, or any relief from removal pe
ing or subject to further review or appeal;

e was a parolee or had a request for reparole pending; or

» was the spouse or child of an individual currently eligible
be a TPS registrant.

The notices also announce the automatic extension of
employment authorization documents of Hondurans and Nic
guans who received EADs under the TPS program. The re
for this extension is that because of the large number of i
viduals eligible for the extension, many reregistrants will 1
receivenew EADs until after their current ones have expirg
The extensionapplies to Hondurans and Nicaraguans w,
currently hold EADs that expire on July 5, 2003, and have
notation “A-12” or “C-19” (under “Category,” for Form |-766
EADSs) or “274a.12(a)(12)" or “274a.12(c)(19)” (under “Provisig
of Law,” for Form 1-688B EADs). Such cards are automatica
valid now until Dec. 5, 2003. However, the individuals who be
efit from this extension still must reregister for TPS by July|
2003, in order to have employment authorization throughout

s a&xtended TPS period.
to
ght

6&@d. Reg. 23744-47 (May 5, 2003
(Honduran TPS extension);
68 Fed. Reg. 23748-51 (May 5, 2002)
(Nicaraguan TPS extension).
ca-
e-
f®IVE VETERAN BIA MEMBERS FORCED TO RESIGN — In a move that
ansbme observers called a purge, Bush administration officials |
B2fressured five of the longest-serving and most “pro-immigra
ngmembers of the Board of Immigration Appeals to resign, acc
nding to a Mar. 12, 2008, 0sAngeles Timearticle The BIA hears
0 appeals of Bureau of Citizenship and Immigration Services (B(
5120d immigration judge decisions and is the highest adminig
haive body within the U.S. Dept. of Justice (other than the attor|
butjeneral) that interprets U.S. immigration law. The Justice D
PStself to date has made no official announcement of the deci
i do ask these members to leave the BIA, or of their resignatig
nts This development follows the attorney general’s Sept. 2
désuance of a final rule providing that the BIA would be redu
p&pm 23 to 11 members after a 6-month transitional period. Du
that period, the BIA's substantial case backlog was to be
orduced. The reduction in the BIA's size is just one componer
the rule’s provision for “streamlining” BIA procedures, whig
nalso includes eliminating the BIA' jurisdiction to review factu
unfindings de nove making most appeals subject to review by
single Board member rather than a 3-member panel, maki
noeasier to summarily dismiss appeals, allowing immigration judg
decisions to be affirmed without a BIA opinion, and setting st
9&me limits for deciding cases (see “Attorney General Issues H
Rule to Reform BIA,” MMIGRANTS’ RIGHTS UPDATE, Sept. 10,
dedo2).
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Brennan, Cecelia Espenoza, John Guendelsberger, Paul Sch
> tand Gustavo Villageliu. Schmidt had served for a time as
h98hairman. Critics charge that these members were targete
removal from the BIA mainly for ideological reasons. Accordi
pate the supplementary information to the rule providing for {
reduction in the Board's size, the reduction is intended to
stéhe BIA “reach consensus on legal issues.” The critics say
nceliminating dissenting voices is one way of accomplishing
goal.

A spokesperson for the Center for Immigration Studies, which
toadvocates more severe limits on immigration, endorsed the re-
moval of the five members. “Even if this were a way to remove
thparticular officials because of their pattern of decisions, there

ararould be nothing wrong with that,” th&imesquoted Mark
asknkorian as saying. “. .. Board members should clearly repre-
ndsent the attorney general’s views, since they are carrying out his
otresponsibility.”
>d. The pressure to decide cases quickly and in line with the attor-
haney general’s views has resulted in a dramatic rise in the per¢ent-
thage of BIA rulings that go against immigrant appellants. On Jan.
5, theL.A. Timegeported that BIA members had been deciding
ncases in minutes, often issuing two-line decisions, and that in
IlyOct. 2002, 86 percent of all rulings on appeals were going against
2nimmigrants compared to a 59 percent rulings-against rate at the
7same time a year before. According to Th@es,some Board
thmembers were deciding 50 cases a day.
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Immigrants’ advocates have challenged the rule that restruBept., subject to decisions of the attorney general. The leg

isla-

tures the BIA. The Capital Area Immigrants’ Rights (CAIR) Caa-ion creating the Dept. of Homeland Security (DHS) abolished
lition and the American Immigration Lawyers Association (AILA) the INS, and its enforcement and service activities now reside in
filed a federal lawsuit alleging that the attorney general issudtie DHS. The immigration court system, including the BIA, re-

the rule without taking into account the views of the public, jnmains in the Justice Dept.. The new appeal procedures ar

d the

cluding nongovernmental organizations that filed comments oremoval of BIA members sympathetic to immigrants’ rights make

the rule before it was issued. In their comments, groups |hatkar that the BIAs independence and fairness are even ma
argued that the proposed changes would put great pressurequestion now.

BIA members to decide cases in a way that was pleasing to the

administration and that fairness would be sacrificed in the rage to

decide cases quickly. The suit, filed on Oct. 25, 2002, also chargeEGISLATION ADDRESSES ISSUES FACED BY U.S.-RAISED UNDOCU-
that the Justice Dept. did not articulate a reasoned basis fgr tHENTED YOUTH — The issues and challenges faced by U.S.-ra
changes. On May 21, 2003, a U.S. district court judge in Waslimhdocumented youth have been the subject of a surge of in
ington, D.C., granted the defendants’ motion for summary juddsy advocates and lawmakers over the past year. These Y
ment, ruling that the Justice Dept. adequately explained its degeople arrived in the United States as children, attended sc

re in

sed
erest
oung
hool

sion to resolve most BIA cases through the single-member rhere, and frequently have had limited contact with or knowledge
view and summary affirmance policy required by the rule. Signifiof their countries of origin, but they have nevertheless derived
cantly, the judge concluded that the CAIR Coalition had standindocumented immigration status from the circumstances of their
ing to bring the case and that the rule was subject to judicialrival in this country with undocumented parents or other adylts.

review

The Urban Institute, a Washington-based think tank, estimates

Two federal courts of appeal have ruled that the affirmancthat from 50,000—65,000 such young people graduate from high

without opinion procedure instituted by the BIA reform rule wasschool each year after having lived in the U.S. for at least
not unlawful as applied to the petitioners in the cases on whigrears. Under current law, they are treated the same as any

five
other

the courts were ruling. The American Immigration Lgwundocumented immigrant, unable to work legally and subject to

Foundation’s Legal Action Center has prepared a practice aduleportation to countries of which they may have only the va
sory with arguments for distinguishing those cases, which isst memories.
available at the following URL: http://www.ailf.org/lac Efforts on behalf of these young people have focused or
lac_pa_postalbathani_032503.pdf. suring that they have a fair opportunity to attend college

Other cases challenging the procedure are pending in the Thigd/ing them a chance to apply for legal residency. At the fed
and Ninth Circuits. While no federal court of appeal has |ydevel, concern for these students has manifested itself in gro
explicitly rejected the new procedure, AILF’s Legal Action Cen-attention to bipartisan legislation—the Student Adjustment
ter reports that many cases challenging the procedure have|bédrR. 1684) in the House and the soon-to-be reintroduced DRE

remanded to the BIA for reconsideration. Moreover, in somAct in the Senate—that would address both of these issues.

petition-for-review or habeas corpus cases challenging an affithe state level, it has led to a large number of impressive
mance without opinion, the government has asked that the |cgs®gns to convince state legislatures to permit some of t
be remanded to the BIA because the case was erroneously stfidents to attend state-funded institutions at the same tu
firmed without opinion, and the BIA itself has reportedlya | rate as other state residents.

spontereopened proceedings when a petition for review was Federal law currently limits, but does not prohibit, a stal

gu-

en-
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pending. AILF has asked that information about similar cases &bility to offer any higher education benefits, including in-state

tuition rates for state colleges and universities, to residents
isout regard to immigration status. As a result, many immigr
sion on Immigration Policy, Practice and Pro Bono, the law firm} o&re forced to pay nonresident rates, which are generally tw
Dorsey & Whitney is conducting a study called “Board of Immi-five times higher than the in-state rates, or else to forego co
gration Appeals: Procedural Reforms to Improve Case Managahogether.
ment” and has asked practitioners to provide information about The federal limitation is found in section 505 of the llleg
cases affected by the rule changes, especially affirmance-wittmmigration Reform and Immigrant Responsibility Act of 19
out-opinion cases, brief order cases, one-judge-review cases Wh@tRIRA, 8 U.S.C. sec. 1623), which provides that any state
the wrong standard of review may have been applied, or where geants a higher education benefit to state residents who ar
novo review would have led to a different result, or where simulawfully present in the U.S. must provide the same benefit to

be sent to Ihall@ailf.org.
At the request of the American Bar Association’s Com

ith-
nts
o to
lege

al

D6
that
e not
UJ.S.

taneous filing of briefs caused prejudice, confusion, or wasteitizen residents of other states. Section 505 would be rep

aled

Details of such cases should be sent |tdythe DREAM Act and the Student Adjustment Act, each| of
moccio.kathleen@dorseylaw.com. which would also provide a path to legalization for students who
For most immigrants, the BIA is the court of last resort. Rehave lived in the U.S. for at least five years and who can show

view beyond the BIA is limited by statute, judicial deference| tahat they are of good moral character.

BIA decisions, and the inability of immigrants to pay for or fipd But state organizers and advocates have not waited for|sec-
lawyers who can appeal their cases. The BIAs independenten 505 to be repealed. Instead, they have pressed their legisla-
and fairness has long been questioned, because both it and tilres to pass laws that meet the requirements of section 505 while
Immigration and Naturalization Service were part of the Justicpermitting most undocumented students to attend state schools




IMMIGRANTS’ RIGHTS UPDATE 5 JUNE 3, 2003

at in-state rates. Though the specifics differ, the state propgsatspe) whose citizens are not required to obtain visas in ordg
essentially do this by providing in-state rates regardless of fediravel to the U.S. as tourists are subject to other rules u
dency to students who have attended and graduated from wvhich more limited arrival and departure information is collect
state high schools. Initial news reports indicated that US-VISIT was intended
The first state to enact such legislation was Texas, in 200ieplace the National Security Entry-Exit Registration Syst
followed later that year by California. In 2002, Utah and New YorKNSEERS), in which nationals of designated countries (prima
followed suit. This year three more state legislatures passédab and Muslim) were required to register and be photograp
proposals; the governors of Washington, Oklahoma, and lllinoiBngerprinted, and questioned upon entering or leaving the ¢
signed the legislation in May. Fifteen other states have intrdry or, if already in the U.S., were required to register and
duced similar bills, many of which are either still pending or havehotographed, fingerprinted, and questioned at immigration
made sufficient progress that prospects appear good for passdiges by specified dates.
next year. While US-VISIT is ostensibly not a visitor's-country-of-or
It is interesting to note that more than 60 percent of all ungin—based program, it seems likely that the same factors us
documented immigrants residing in the U.S. live in states thaingling out those who were required to register under NSEE
have already passed legislation permitting undocumented|stwill be used to determine who will receive special processin
dents to attend state schools at in-state rates. Of the states {hatts of entry—i.e., factors such as country of origin, ethnic
have not yet done so, the largest undocumented population|isriligious affiliation, etc. The fact sheet describes those sele
Florida, where prospects for passage next year appear excelldot. NSEERS registration as “deemed to be of risk to nationa

The Florida bill enjoys strong bipartisan backing, including
support of legislative leaders and Governor Jeb Bush.

Those states that have already passed legislation are m
a human capital investment in these young people that is like
be repaid many times over in increased tax receipts and decr
in social services and criminal justice costs. But for that to i
pen, the federal government will have to relax immigration law:
provided by the DREAM Act and the Student Adjustment A
so that the students can adjust their immigration status and
sue their careers.

For a comprehensive table of state-proposed or enacted |
lation regarding immigrant access to higher education, ple
visit www.nilc.org. The table can be found by selecting the “I
migration Law and Policy” link.

DHS ESTABLISHES US-VISIT PROGRAM TO TRACK NONCITIZENS — Dept.
of Homeland Security officials have announced the establ
ment of an automated entry-exit system that will “collect, ma
tain and share information, including biometric identifiers, throy
a dynamic system, on foreign nationals.” The UnitdeS Visi-
tor and Immigrant Status Indicator Technology program (U
VISIT) will electronically record non-U.S. citizens’ physical chg
acteristics in order to track when they enter and leave the ¢
try. The institution of such an automated entry-exit system
been required by a series of provisions passed by Congres
earliestin 1996. It will be implemented incrementally.
According to a DHS fact sheet, by the end of 2003, US-VI4
is expected to capture and read a biometric identifier for fore
nationals arriving at air and sea ports of entry, and will be cap
of “scanning travel documents and taking fingerprints and |
tures of foreign nationals, which then could be checked agg

databases to determine whether the individual should be detaingear by the involvement of the Federation for American Immig

or questioned concerning possible terrorist or criminal invol
ment.” Other methods of identifying travelers biometrically, su
as via face recognition and iris scan technology, are under s
The information collected on each traveler will be stored in D

hecurity,” and it states that “[ijnspectors at ports of entry have

discretion, based on national security criteria and intellige
akirggorts, to refer an individual from any country to a more detal
y gecondary inspection.” Moreover, the fact sheet descr
caBFEERS as a pilot project and does not suggest that its co
aments, such as call-in registration, have ended. In fact, it i
5 asates that once the US-VISIT system is fully implemented,
ctremaining elements of NSEERS will become part of the new
pem.

Many questions remain unanswered. What limits will there
egist the kind of information collected under US-VISIT? How w
aske information be used and shared? What limits will there b
m+he time information will be stored? How accurate is the biome

technology that will be used? How will errors be corrected? L
wise, criticisms of NSEERS remain unanswered—that a prog
based on ethnic profiling violates noncitizens’ civil rights a
does not enhance national security; that it was carried out
shirarily; and that noncitizens may remain at risk as a result 0
inimplementation.
gh The US-VISIT fact sheet is available online at http
www.dhs.gov/dhspublic/display?content=736.
S-
ouSiX OF NUMEROUS DRIVER'S LICENSE BILLS INTRODUCED IN STATE
hdEGISLATURES HAVE BECOME LAW — Over 103 bills that addres
5, thenigrants’ ability to obtain a driver’s license were introduced
state legislatures during 2003. The bills fall into two broad ¢
5Iegories: proposals that expand immigrants’ access to driv
igicenses and proposals that restrict immigrants’ access. Wh
abile expected that most of these bills will die in committee, six h
pickecome law to date.
iinst Efforts to oppose restrictive proposals were challenged

=

vetion Reform, an anti-immigrant organization, in state campaig
chmmigrants’ rights advocates, however, along with law enforn
udyent, religious organizations, labor, and businesses have

and U.S. State Dept. databases as part of the person’s
record. Exit tracking under the new system will not apply at |
borders. Visitors from those countries (primarily in Western

irauéthese restrictive proposals and preventing them from mo

naout of legislative committees. In Colorado, Connecticut, Geor
utdaho, Kentucky, Minnesota, Missouri, New Mexico, and oth
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states, coalitions emerged where none had previously existed toln addition, there are 11 proposals to require all applican

rally around the driver’s license issue. register with the Selective Service. Only Kentucky has ena
There are approximately 36 bills that seek to remove restrithis requirement into law. For more detail on state driver’s lice

tions such as Social Security number (SSN), lawful presence, proposals, see the table “2003 State Driver’s License Propo

documentation requirements, which prevent many immigrants fromhich can be accessed via NILC's Web site at www.nilc.a

securing driver’s licenses and automobile insurance. Other pranmspbs/DLs/index.htm, or contact yl[er Moran at

posals include allowing documents, such as the individual taxporan@nilc.org.

payer identification number (ITIN) and foreign identity cards,|to

be accepted as forms of identification. Thus far, Kansas and New

Mexico have enacted such bills into law. The Kansas law allowBiA RULES THAT TAKING OATH OF ALLEGIANCE PURSUANT TO A NATU-

applicants for a driver’s license, instruction permit, or state iderRALIZATION APPLICATION DOES NOT ESTABLISHACQUISITION OF U.S.

s to
cted
nse
sals”
rg/

tification card to submit an ITIN if they do not have an SSN. If thelATIONALITY — The Board of Immigration Appeals has ruled that

applicant does not have an SSN or an ITIN, he or she must subrtfiait a lawful permanent resident who took an oath of allegiz
a sworn statement attesting to that fact. The New Mexico |late the United States in conjunction with his application for na
allows applicants to submit an ITIN in place of an SSN and| diralization did not thereby acquire U.S. nationality.
rects the secretary of Motor Vehicles to issue regulations that Section 101(a)(22) of the Immigration and Nationality Act ¢
name other documents acceptable as substitutes for an SSNies a U.S. national as an individual who “owes permanent
ITIN. giance to the United States.” All U.S. citizens are also natio
There are approximately 54 bills that seek to impose restriof the United States. In addition, Congress by statute has
tions. These include requirements to make the license expire|wirred U.S. nationality upon individuals born in certain U.S. te
the immigration document presented as evidence of eligibilitytories. INA § 308. Under this statute, individuals born in Ame
submission of fingerprints with the application; elimination |ofcan Samoa are U.S. nationals, even though they are not
foreign identity cards as a form of identification; and the placeeitizens. The BIA's decision finds that this is the only means
ment of marks on immigrants’ licenses to distinguish them fromvhich noncitizens may meet INA sec. 101(a)(22)’s definition of
others. Thus far, ColoradNew Jersey, Virginia, and West Vir; individual who “owes permanent allegiance to the United Stat
ginia have enacted such bills into law. The BIA's decision rejects the suggestion of the Ninth Cirg

The Colorado law was signed by the governor on May |2Zourt of Appeals that applying for naturalization may confer U.

2003, and prohibits a public entity (agency, department, boardationality on a lawful permanent residentHlrghes v. Ashcroft
division, bureau, commission, council, or political subdivision 0255 F.3d 752 (9th Cir. 2001), the court stated that, for a noncit
the state) from accepting an identification document unless it ista qualify for status as a U.S. national, “a person must, at a nj
document issued by a state or federal jurisdiction or recognjizedum, demonstrate (1) birth in a United States territory or (2
by the U.S. government. The document also must be verifiab&pplication for United States citizenshipd’at 757. Ir'Hughes,

by federal or state law enforcement, intelligence, or homelarntie petitioner had not applied for naturalization. At least

security agencies. The requirement would not appdyperson| district court has found a naturalization applicant to be a |
reporting a crime; to a public official accepting a crime reportnational under this definition.ee v. Ashcrof216 F.Supp.2d 51
conductinga criminal investigation, accepting an application for(E.D.N.Y. 2002). However, the BIA's recent decision rejects
services under the Women, Infants and Children (WIC) nutritiogoncept that applying for naturalization can confer U.S. nationg

program, or providing emergency medical services; to a peace In re Navas-Acost23 I. & N. Dec. 586,
officer in the performance of the officer’s duties and within the Int. Dec. 3489 (BIA Apr. 29, 2003)
scope of the officer’s employment; or instances in which federal

law mandates acceptance of a document.

The central goal of the New Jersey law is to eliminate
state’s department of motor vehicles and to replace it with
New Jersey Motor Vehicle Commission. However, the law g
authorizes the commission to implement additional proofs of id
tity for a license, seek the assistance of the federal governmeé
verify documents’ authenticity, require fingerprinting of all app
cants for commercial driver’s licenses, and link the expiratior]
the license to the length of time that the person is authorize
be inthe U.S.

The Virginia law requires applicants for licenses or identifig
tion cards to provide documentation of lawful presence, nor
migrant applicants to be issued a temporary license that is
only as long as the person is authorized to be in the U.S.,
conformance with the USA Patriot Act with regard to issui
hazardous waste endorsements for commercial drivaesWest
Virginia law links the expiration of the license to the length of ti
that the person is authorized to be in the U.S.

i

th#USTICE DEPT. ORDER EXEMPTS CRIME DATABASE FROM ACCURACY
thREQUIREMENT — The Justice Dept. has an information proble
Is&irst an FBI agent embarrassed her bosses last year by po
emput that the agency had failed to follow up investigative le
2ntiat might have led to foiling the Sept. 11, 2002, conspiracy. |
li- the department that couldn’t connect the dots is degrading
ofjuality of the country’s most important database. In a little-|
d ticed order on Mar. 24, 2003, the Justice Dept. ruled that data
the National Crime Information Center (NCIC) do not have tg
a-accurate.
im- The NCIC is the nation’s biggest collection of “actionabl
alidime information—the system that police officers hook up
andhen they want to know whether the person they've just stop
ngor arrested, is on any wanted list of ordinary criminals or ter
ists. Some 650,000 federal, state and local officers have acc
ethe system, which is administered by the FBI.
The Justice Dept.’s order exempted the NCIC from a lo
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standing legal requirement that information in major law enforcenot warranted, violates due process.
ment databases be “accurate, relevant, timely and complete.” It The respondent in this case, Hyung Joon Kim, is a citize
justifies the change on the curious basis that requiring accyra®®uth Korea who first entered the United States in 1984 at the
information would interfere with law enforcement. of six and two years later became an LPR. In 1996 he was
The information in the NCIC database already was off limitsyicted of first-degree burglary, and the following year he w
for the most part, to people whose names were in its files, wittonvicted of a second crime, petty theft with priors. The Im
few mechanisms to correct errors. Until recently, itincluded recordgration and Naturalization Service initiated proceedings aga
related mainly to crimes, terrorists, and domestic-violence orderkim based on the criminal convictions, and he was detained v
But as of last year, the NCIC also includes the names of supposauat a bond hearing pursuant to sec. 236(c). Sec. 236(c) authc
immigration law violators. detention of non—U.S. citizens who are inadmissible or dep
Immigration records are the perfect example of how NCIC|inable because they have committed specified crimes, includin
formation can go awry. For years, the General Accounting Officaggravated felony, and two crimes involving moral turpitude. K
and the Justice Dept.'s own inspector general condemned thenceded deportability and did not seek a hearing pursuiant
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Immigration and Naturalization Service for the poor quality of jtsre Joseph22 I. & N. Dec. 799 (BIA 1999), to contest whether sec.

records. These records are—as anyone who has dealt wit
agency can testify—unreliable, incomplete, or simply missing
the polite bureaucratese of a GAO report this year: “The |
continues to face significant data-accuracy problems.”

Last year, the agency let hundreds of thousands of cha
of-address notifications sit unread in warehouses. Early thisy
afederal grand jury in Los Angeles indicted two employees o
agency contractor who dealt with a backlog of passports, b

certificates, visa applications, and a host of other often irreplacseught review of this decision in the Supreme Court.

able documents by shredding some 90,000 of them.
Congress has dissolved the INS and divided its constitu
parts into three new divisions of the Homeland Security D
Presumably the INS employees brought their data manage
techniques with them. Immigrants with no ties to terrorists h
every reason to fear the consequences of having their name
through the NCIC. With non-U.S. citizens’ access to due g
cess eroded since Sept. 11, data errors can lead to detentig
even deportation. Immigrants won't be the only ones to pay|
price. The Justice Dept. solution to the data crisis simply pa

it on to the nation’s first responders—the patrol officer or thedetention under the statute. Moreover, sec. 236(e) does ng

investigator trying to identify possible conspirators. Their ti
would be better spent following good leads. In Attorney Gengé
JohnAshcroft's words after Sept. 11, “Information is the be
friend of prevention.” But only if it's accurate.

(This article originally appeared as an opinion essay in t
Miami Heraldunder the titl¢Official Crime Information Should
Be Accurate” and was posted in tHeralds Mon., Apr. 28, 2003,
online edition. Its author, Joan Friedland, is a policy attorn
with NILC’s Washington, D.C., office. Reprinted with perm
sion.)

Litigation
SUPREME COURT UPHOLDS MANDATORY DETENTION — The U.S. Su-
preme Court has upheld the constitutionality of section 236(q
the Immigration and Nationality Act, which provides for mand
tory detention, while removal proceedings are pending, of n
U.S. citizens who are deportable as a result of specified crim
offenses. The decision reverses a ruling by the Ninth Cir
Court of Appeals and overrules three other circuits—the Th
Fourth, and Tenth—all of which had found that the mandat
detention of lawful permanent residents, when they are no

h @@&6(c) applies to his case.

In Kim filed a habeas corpus petition with the federal dist
N$ourt, contending that his detention without a hearing viol

due process. The district court found sec. 236(c) uncons
ngénal and required that Kim be granted a bond hearing. He
edinen released by the INS on a $5,000 bond. The INS appeals
f adistrict court decision, and the Ninth Circuit affirmed the distr
irtbourt inKim v. Ziglar, 276 F.3d 523 (9th Cir. 2002). The INS the

Writing on behalf of a majority of the justices, Chief Justi
leRehnquist first concluded that the Court has jurisdiction over|
ptase. INA sec. 236(e) provides that “[tjhe Attorney Gener
ahiscretionary judgment regarding the application of [sec. 2
avehall not be subject to review. No court may set aside any ag
s nrrdecision by the Attorney General under this section regar
rothe detention or release of any alien or the grant, revocatio
n dadial of parole.” The Court concluded that this provision d
theot apply to this case, which is not a challenge to a discretio
ssdsetermination, but rather to the constitutionality of mandat

neplicitly bar habeas jurisdiction, as the Court requires for a st
2rdbry provision to be considered to eliminate review by hab
stcorpus.
Turning to the merits, the Court first noted that Kim did n
hecontest the fact that mandatory detention applies to him bec
of his convictions, nor did he contest that he is deportable b
on those convictions. The Court concluded that at least in t
eylimited circumstances, sec. 236(c)’s requirement of manda
s-detention for immigrants convicted of specified convictions, “1
the brief period necessary” to conclude removal proceedi
does not violate due process. The Court found that it was
sonable for Congress to require detention in order to ensure
deportable immigrants can be removed, since Congress ha
fore it “evidence that one of the major causes of the INS’ fail
to remove deportable criminal aliens was the agency’s failur
) afetain those aliens during their deportation proceedings.”
a-Court also based its conclusion on the finding that removal

in8b percent of cases subject to mandatory detention, remova
cuiteedings are completed in an average time of 47 days. The
radherefore distinguished this case from the indefinite deten
pryhat was at issue #advydas v. Davi§33 U.S. 678 (2001).

af- Justice O’Connor, joined by Justices Scalia and Thomas,

forded a hearing in which they could show that their detentio

n isurred in the judgment of the Court and in the majority opinio
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discussion of the merits of the case. They disagreed with
Court’s conclusion regarding jurisdiction, and they would fi
that sec. 236(e) deprives the Court of jurisdiction over this ¢

Justice Souter, joined by Justices Stevens and Ginsburg,
curred with the majority opinion’s finding of jurisdiction and di
sented from the opinion on the merits. They would find t
mandatory detention without an individualized opportunity
show that detention is not warranted by risk of flight or dan
violates due process.

Demore vKim,123 S.Ct. 1708 (Apr. 29, 2003).

9TH CIRCUIT FINDS NO JURISDICTION TO REVIEW BIA’S DETERMINA-
TION THAT CANCELLATION HARDSHIP REQUIREMENT NOT MET — The
U.S. Court of Appeals for the Ninth Circuit has ruled that {
Board of Immigration Appeals’ determination that an applic
for non—lawful permanent resident cancellation of removal
failed to establish that his or her removal would resultin “exc
tional and extremely unusual hardship” is a discretionary de
mination. The court therefore concluded that, on petition
review, it does not have jurisdiction over such decisions,
cause of section 242(a)(2)(B) of the Immigration and Nationa
Act. That provision, enacted as part of the lllegal Immigrat
Reform and Immigrant Responsibility Act of 1996 (IIRIRA), ba
the court of appeals from reviewing discretionary judgments
the BIA. In so ruling, the court noted that the respondent in
case before it did not challenge any factual determinations n
by the BIA, and therefore the court did not decide whethe
would have “jurisdiction to review underlying, disputed facty
determinations.”

Romero-Torres v. Ashcro®27 F.3d 887 (9th Cir. 2003)

9TH CIRCUIT RULES BIA'S FAILURE TO CONSIDER POST-HEARING
EVIDENCE VIOLATED DUE PROCESS —The U.S. Court of Appeals for
the Ninth Circuit has issued an en banc decision finding that
Board of Immigration Appeals violated a respondent’s right
due process by failing to consider post-hearing evidence
porting his eligibility for suspension of deportation. The de
sion turns on unexplained inconsistencies in the BIAS treatni
of requests to supplement the record in deportation proceed
in different cases, as well as on the particular circumstance
the case.

The respondent in this case, Ramon Ramirez-Alejandre,
Mexican national who entered the United States without insy
tion approximately 23 years ago. He has worked steadily s
then, and started a family. He has one U.S. citizen child and
lawful permanent resident brothers, in the U.S.

In 1990, the Immigration and Naturalization Service initiat
deportation proceedings against Ramirez-Alejandre. At his h
ing in 1992, he applied for suspension of deportation, and
immigration judge granted the application. The 1J descri
Ramirez-Alejandre as “a role model” who “would be relegated
the grinding poverty of . . . Mexico without . . . any hope for af

thing in the future” if he were deported. The 1J also found thadpplied for adjustment of status at his deportation hearing

respondent’s citizen daughter would suffer extreme hardship f
his deportation because of decreased educational opportu
in Mexico and the unavailability of quality health care. The Il

tlappealed this decision.

nd In 1993 and 1994, while the appeal was pending, Rami
asAlejandre submitted requests to the BIA to supplement the re
corhis evidence showed that his citizen daughter suffered re
5- ring bouts of ear infections that if untreated would cause se
halhearing loss and developmental delay, and that her acce
tamedical treatment in Mexico would be inadequate, if availabl
peall. Additional supplemental evidence concerned a severe
injury that Ramirez-Alejandre suffered in 1994.

In 2000, the BIA issued a decision, finding that Ramir
Alejandre had established that he met the physical presenc
good moral character requirements for suspension of dep,
tion, but reversing the 1J’s finding that he met the extreme h
ship requirement. The BIA refused to consider the suppleme
hesvidence that Ramirez-Alejandre submitted on appeal, stating
antthis Board as an appellate body does not consider evid
hasubmitted for the first time on appeal.” Ramirez-Alejandre tf
eppetitioned for review of this decision. A three-judge panel of
teappellate court denied the petition, in a split decision, but
focourt subsequently granted Ramirez-Alejandre’s request fo
besanc review.
lity In its decision, the en banc court noted that the BIA requ
orthat suspension applications on appeal be evaluated acco
rsto the facts existing at the time the appeal is decided. More
5 afp until the BIA'S promulgation of procedural changes in 20
thime BIA had full authority to make de novo factual determi
natlens on appeal.
r gtances in which the BIA did consider evidence submitted fo
alfirst time on appeal, directly contrary to the BIAs statement

fusing to consider the supplemental evidence in this case.
court found that the BIA had no established procedure to a
supplementing the record, given the restrictions on motion
reopen in the regulations. The court also found that the B
refusal to consider the supplemental evidence offered by Ram
Alejandre may have affected the outcome and was prejudic
the The court concluded that the circumstances in this case
tacluding the eight-year delay between the close of the hearing
sufire issuance of the BIA's decision, the BIA's inconsistent pri
citice regarding consideration of post-hearing evidence, and
eprejudice to Ramirez-Alejandre, all resulted in a denial of
ingocess to him.
s of

is a

eO6TH CIRCUIT REVERSES BIA DECISION UPHOLDING 1) DECISION ON

NE&RRONEOUS GROUNDS — The U.S. Court of Appeals for the Nint

fiv@ircuit has reversed a decision of the Board of Immigration
peals that upheld an immigration judge’s denial of a waiver

edhe 1J in fact never denied. In overturning the ruling, the c

eareted that “[w]hile we recognize that the BIA is swimming ir

pedxcuse for the apparent failure to read the decision one is re
] tdhg and to review the decision that was made.”
ny- The respondent in this case, Jose Arturo Murillo-Salme

roonjunction with that application, he applied for a waiver un
niteection 212(h) of the Immigration and Nationality Act becaus
NSdrunk driving offenses that he had committed in his youth.

Ramirez-Alejandre v. Ashcrp&20 F.3d 858 (9th Cir. 2003).
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1J concluded that the offenses did not render Murillo-Salmeroployment authorization, rather than imposing any requiremn
inadmissible and therefore did not consider the waiver applicdhat the asylee apply for an EAD in order to have employm
tion. However, the 1J denied the adjustment application in|thauthorization. The same conclusion applies to refugees.
exercise of discretion. The guidance notes that an EAD is a useful form of evide
On appeal, the BIA issued a three-paragraph decision affjrnof employment authorization, because it also serves as evid
ing the 1J’s finding “that the respondent had not established [thaf identity and thus is a single document that satisfies all emp
he merited a favorable exercise of discretion for a section 212(iment eligibility verification requirements. However, “failure t
waiver of inadmissibility.” The respondent then petitioned forobtain an EAD does not result in a lack of employment author
review of this decision. tion.” The guidance instructs the field that “[t|he date empl
The court first rejected the government’s contention thgt iment authorization begins for asylees and refugees is the da
lacked jurisdiction to consider the petition. The government gorwhich they attained their asylee or refugee status irrespecti
tended that the BIA's decision was an exercise of discretion, whidhe issuance of an EAD, and continues for so long as they a
the court could not review in a petition for review becausg ofhat status. Upon adjustment to lawful permanent resident
restrictions enacted as part of the lllegal Immigration Reform pntlis, their work authorization further continues.”
Immigrant Responsibility Act of 1996 (IIRIRA). The court r “The Meaning of 8 CFR 274a12(a) as it Relates to Refug
jected this argument because the BIAs conclusion—i.e., thatnd Asylee Authorization for Employment,” HQADJ 70/21.1.1
Murillo-Salmeron’s failure to merit a waiver meant he did not qualify ~ (Mar. 10, 2003)eprinted aBOInterpreter Releasés20—22
for adjustment— presents a nondiscretionary legal question. |The (Apr. 7,2003).
court also rejected the government’s argument that the BIA deci-
sion should simply be considered as an adoption of the 1J's deci-
sion and ignored, because the cursory decision cannot be read@YRT ALLOWS UNDOCUMENTED PLAINTIFF TO PURSUE NEGLIGENCE
that manner. ACTION — A judge in a New York court has rejected Con Ediso
On the merits, the court found that the denial of adjustmerattempt to have a negligence lawsuit brought against it by
based solely on a failure to qualify for a waiver that was hotindocumented worker dismissed. The company had aske
needed was invalid as a matter of law. Accordingly, the courtourt to dismiss the lawsuit on the basis that the U.S. Supr
reversed the BIA's ruling and remanded the case for adjudicgtidbourt’s decision inHoffman Plastic Compounds v. NLRBe-
of the adjustment case. The court noted that “[a]lthough it seenafides any award to the plaintiff because he lacks work auth

plain enough that Murillo’s twenty-five years of U.S. residengezation. (For a summary of tioffmandecision, see “Supreme

four dependent citizen children, and entire extended family withii€ourt Bars UndocumentedWorker from Receiving Back Pay R
the United States more than outweigh his stale DUI convictiongdy for Unlawful Firing,” MMIGRANTS’ RIGHTS UPDATE, Apr.
the procedural posture of this case requires us to return it to thg, 2002, p. 10).
BIA.” The worker, Wilbert Cano, was injured when an electric mé
Murillo-Salmeron vINS,327 F.3d 898 (9th Cir. 2003)| owned by Con Edison exploded, causing him third degree b
and to lose time from work. Cano, who did not work for C
Edison, received worker’s compensation from his employer
sued Con Edison for negligence.
Employment Issues The court rejected Con Edison’s argument, holding that “[i]
BCIS CLARIFIES THAT ASYLEES AND REFUGEES ARE EMPLOYMENT- contrary to the public policy of New York State that a person v
AUTHORIZED WHETHER OR NOT THEY HAVE AN EAD — The Bureau of| claims to be injured as a result of tortuous conduct may be ba
Citizenship and Immigration Services has issued guidance foom pursuing that claim in the courts of this State based u
clarify that immigrants who have been granted asylum or whqg atée resident status of the claimant.” The court noted that e
refugees are authorized to work in the United States incident tase citingHoffmanhas either distinguished itself from that ca
their status, whether or not they have obtained an employmeoit has read the decision very narrowly. The court further h
authorization document (EAD, Form I-766 or I-688B). The gujd-that the defendant could not, when addressing the issue o
ance was issued in the form of a memorandum from William Yateplaintiff’s pain and suffering, raise the fact before the jury tk
BCIS acting associate director for Operations, to all regional di€ano is undocumented. Unfortunately, however, the court r

rectors. that the defendanbuld present evidence of the plaintiff’s immir

The memo explains that some confusion has resulted frogration status when addressing his claim for lost wages.
ambiguous language in the regulations, which provide that asylees This case again stresses the importance of educating wo
are employment authorized incident to their status “for the pefiodbout their rights under the Fifth Amendment, and particulg
of time in that status, as evidenced by an employment authorizéeeir right not to respond to questions concerning their immig

ent
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tion document issued by the Service.” 8 C.F.R. § 274a.12(a)(5)on status. If they know that a plaintiff is undocumented, defen-

Confusion has also resulted from a statement in the introdugtodants in cases such as this regularly use this knowledge

at-

paragraph to this provision that an individual to whom this prgvitempt to deprive the plaintiff of a monetary remedy and to preju-

sion applies “who seeks to be employed in the United Stateklice the jury against the plaintiff. In several pBstfmancases,

must apply to the Service for a document evidencing such lemadvocates have convinced courts to limit discovery into plain-
ployment.” The guidance explains that these references corcdiffis’ immigration status, and that logic should apply equally|to
the procedures by which an asylee may obtain evidence ofl etort cases. (For a discussion of some of these cases, see “lLowe
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Courts Limit Impact of High Court’s Decision Barring Undocui- most workforce development programs, including job trainipng,
mentedVdrker from Receiving Back Pay,” IRU, May 30, 2002, p.adult basic education, and ESL (English as a second languiage)

8, and “Courts Continue Rejecting Defendants’ Ptaxffman
Inquiries into Plaintiffs’ Immigration Status,” IR@ct. 21, 2002,

classes. Unlike the JTP#&e WIA does not have any criteria
that require funds to be directed at low-income individuals. Rather,

p. 10.) Inthis case, for example, the court noted that the plaintifie WIA was conceived as a “one-stop delivery system” where
“concedes that he is not a citizen and that he cannot prodycalaworkers can seek employment, education, and training |ser-
resident alien identification card (green card).” Absent that|adAces at local and regional “one-stop centers.” Most one-stop

mission, the jury likely would not hear any evidence of
plaintiff’s immigration status.
Cano v. Mallory Managemer003 N.Y. Misc. LEXIS 562
(April 10, 2003).

9TH CIRCUIT VACATES AND REMANDS PRELIMINARY INJUNCTION OF
AIRPORT SCREENER CITIZENSHIP REQUIREMENT —The Ninth Circuit
Court of Appeals has vacated and remanded the preliminar
junction issued by Judge Tagasuki in Nov. 2002, which forl
the U.S. government from enforcing the citizenship requiremg
in the Aviation and Security Transportation Act. (For an exp
nation of the injunction, sé&ederal Judge Denies Government

hecenters have interpreted the WIA as requiring them to place a

“work-first” emphasis in the way they deliver services.
Although the WIAsgoal is to “improve the quality of th

workforce,” the law has been ineffective in serving immigrants
and LEP persons. Most job seekers have been prevented from
participating in training programs under the WIA because of|the
“work-first” mentality. For immigrants, this inability to recei
training is significant. Immigrants who are fluent in English earn

y iapproximately 24 percent more than those who lack fluencyj, re-

idgardless of their qualifications. Even when immigrants are given

2nthe opportunity to enroll in training programs, there is a dearth of

laprograms that meet their training needs. Most training programs,

's for example, require an eighth grade English reading level. Exten-

Motion to Dismiss Airport Screeners’ Suit, Issues Preliminarsive research demonstrates that programs that integrate skills

Injunction,” IMMIGRANTS’ RIGHTS UPDATE, Nov. 22, 2002.)
The plaintiffs in this case are nine airport baggage scree
who did not meet the citizenship requirements of that act.
remanding the case to the district court, the Ninth Circuit
structed the lower court to consider the Homeland Security

which amends the Aviation and Security Transportation Act and 1. Improved access to training serviceBraining services

permits U.S. nationals as well as U.S. citizens to be employe
baggage screeners. (For an explanation of the lawsuit,ssge
suit Challenges New Citizenship Requirement for Airp
Screeners,” IRU, Feb. 28, 2002.) U.S. nationals include all
citizens, as well as individuals who, though not citizens of
U.S., owe permanent allegiance to the U.S.

Gebin v. MinetaNo. 02-57033 (9th Cir. May 20, 2003).

Immigrants & Welfare Update

HOUSE PASSES WORKFORCE INVESTMENT ACT REAUTHORIZATION BILL,;
INCLUDES SOME IMPROVEMENTS FOR LIMITED ENGLISH-PROFICIENT

training and education with English proficiency are more effec-
neige than those providing skills training or education alone.
In  Overview of HR 1261 Provisions Helpful to Low-Income Immigrants.
inProvisions in HR 1261 that assist low-income immigrants include
Acthe following:

dare currently viewed as a last resort in many states, makinpg it
difficult for persons in greatest need of job training to obtgin
orthem. HR 1261 includes language about developing strategies
J.$or effectively serving “hard-to-serve” populations. The bill also
thattempts to address the “work first” nature of the WIA by allgw-
ing job seekers to directly enroll in training programs if they gre
“unlikely or unable” to obtain employment through core serviges.
While this language is a good start, the Senate should clarify that
“hard to serve” populations include persons who are LEP. Addi-
tionally, job seekers should be allowed to enroll in services that
best meet their needs and not have to demonstrate that they are
“unlikely or unable” to obtain a job without training.
2. Adjusted performance measures that take into consider-
ation low levels of English proficiencystates are currently as

PERSONS — The House of Representatives has passed legislatisassed on their effectiveness in delivering WIA services thrqugh

reauthorizing the Workforce Investment Act (WIA). Th
Workforce Reinvestment and Adult EducationAct (HR 1261) v
passed on May 8, 2003, by a largely party-line vote, with g
seven Democrats casting yeas. While HR 1261 falls sho
addressing the needs of limited English-proficient (LEP) job se
ers in a meaningful way, the bill does include a number of proy
als that represent a step in the right direction. One provisio
concern is a proposal to block grant adult, dislocated, andWag
Peyser funding streams, which would ultimately limit services
all job seekers. On the floor of the House, Texas Democt
Reps. Green, Hinojosa, and Reyes each spoke in oppositi
HR 1261 and expressed concern that the bill does not addre
needs of immigrants.

Background. The WIA, which replaced the Job Training Pa
nership Act (JTPA) in 1998, is scheduled to be reauthorized

e a performance accountability system that allows for adjusted|lev-
agls of performance. Adjusted levels of performance are currently
nipegotiated between each governor and the U.S. Dept. of Labor
t ¢DOL), taking into account economic conditions and the charac-
ekeristics of the population. HR 1261 defines those characteristics
o8 include, among other indicators, low levels of English profi-
n ofency.
ner-3. Incentives to serve “special populationdJnder current
folaw, bonus grants are awarded only to states that exceed|their
atperformance measures. HR 1261 would also award grants based
bnaio the performance of the state in serving “special populations,”
ssiteuding the level of services provided. The Senate should clarify
that special populations include LEP persons.
t- 4. Revision of the purpose of the Adult Basic Skills Educa-
kyon Act. Current law does not include immigrants or learning

Sept. 30, 2003. The WIA is the major source of federal funding

fdEnglish in the purpose of Title Il (Adult Basic Education/ESL)|of
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the act. HR 1261 includes “assisting immigrants who are jnot 5. Require data collection on 16-18-year-old students.
proficient in English” in the purpose of the title. Advocates are concerned that youth are being steered to gdul
5. Technical assistance to English language acquisition groeducation rather than high school due to the increased demand:
grams in state leadership activitied.eadership activities are for better student performance that the “No Child Left Behind
funded by the DOL to “enhance the quality of adult educatjo\ct” has placed on high schools. In order to assess whather
and literacy programs nationwide.” Current law does not includtéhese concerns are justified and, if so, the impact of this trend on

English language acquisition programs as eligible activities.| 16—18-year-old students, the WIA should be amended to reg
6. Improved access to Adult Basic Education (ABE) fundingertain data collection and reporting to the U.S. Dept. of Edy
for community-based organization€urrent law requires that tion, and to Congress.

uire
ca-

all eligible providers have “direct and equitable” access to fund- 6. Provide better access for community-based organizations

ing under Title I, which funds ABE (including ESL). HR 1261 (CBOSs) to receive Adult Basic Education (ABE) FundidBOs
requires states to include a description in their state plan of howften are excluded from ABE funding, which includes ESL, b

e-

they will ensure direct and equitable access, including how|theause these funds are funneled directly to the community |col-
capacity of community-based organizations will be built. The pilleges and K-12 system. ESL classes provided by CBOs gener-
also requires the state, in awarding grants or contracts, to caally are funded outside of the ABE system. Many immigrants|are
sider the degree to which the provider will serve those “most imore likely to seek services from CBOs that have cultural and
need,” including individuals who are LEP. linguistic competence, have built trust in the community, and|are
Additional Provisions the Senate Should Include. The following | situated where immigrants live and work. Expanding the funding
describes additional provisions that should be included in|théhat is accessible to eligible CBOs providing adult literacy ser-

Senate bill: vices will improve and expand the services available to pers
1. Require states to describe how they will serve LEP papuvho are LEP.

ons

lations in the state planCurrent law requires states to describe  Outlook. The Senate Employment, Safety and Training sub-

how they will serve the employment and training needs of dislocommittee in the Senate Health, Education, Labor and Peng
cated workers, low-income individuals, homeless individuals, exHELP) Committee is currently developing its proposal for W

ions
A

offenders, individuals training for nontraditional employment, andeauthorization. Chairman Enzi (R-WY) has scheduled a hearing
other individuals with multiple barriers to employment (includingfor June 18, and the proposal will likely be released this summer.
older individuals), but not persons who are LEP. In the meantime, advocates should educate their Senators abou

2. Require all job seekers to be assessgldny LEP job | the need to improve the WIA to better meet the needs of im
seekers do not receive the services they need because thejir grants and LEP persons. To find out what can be done of
glish proficiency is not assessed. To successfully place indimore information on the WIA and immigrants, contagiet
viduals in appropriate training and education services that wilMoran at moran@nilc.org.
also meet employer demand, it is necessary to require the |one-
stop delivery system to make accurate assessments. .

3. Include programs that serve LEP persons as projects that Mlsceuaneous
are eligible for demonstration, pilot, and research funding.
Current law does not include programs that serve LEP personsG@RKERS’ RIGHTS AND PUBLIC BENEFITS TRAININGS PLANNED FOR

eligible for this funding. It is critical for programs that integrateTHIS SUMMER AND FALL — NILC trainings being planned for this

language acquisition and job training to be eligible for inclusiorsummer and fall will include sessions on public benefits issug
in these projects, and to be researched for their effectivenessbe held irNashville, Tennessee, aiinneapolis, Minnesota. In
4. Amend the Adult Basic Education (ABE) funding formylaaddition, NILC is planning to hold immigrant workers’ righ
Under current law, LEP persons with a high school degree are rtoainings innorthern California; Portland, Oregon;Phoenix, Ari-
considered in the distribution of ABE funds—even though theyonajyalt Lake City, Utah;New York, New York;Chicago, Illinois;

mi-
for

n

are enrolled in ABE programs, such as ESL. In order to meet ttendHouston, Texas. Dates and locations for these trainings, and
demand for ESL, the ABE funding formula should be amendef tmformation about how to register, will be posted on the NILC

include the actual number and percentage growth of state L BReb site: www.nilc.org/trainings/index.htm.
populations with a high school degree.
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